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v From the President

Dear Colleagues

As the Union of Turkish Bar Associations, we are happy to launch
a new publication. We are presenting the Union of Turkish Bar Associa-
tions Review to our readers, for the first time.

Union of Turkish Bar Associations Review is a project that we have
initiated to bring our authors’ articles to a wider circle of readers. The
Review, which is designed to be published once a year among the arti-
cles written in English in the previous year's issues, will be published
in full text in pdf format on our website and will be scanned by search
engines and will enable the articles to reach readers in English.

We believe that the works reaching a wider network of readers in
this way will contribute more to the literature and the articles will re-
ceive more citations. I would like to take this opportunity to invite our
authors to submit their articles in English to the editors of the Review.

Although we are publishing a selection of four articles in our first
issue, I sincerely believe that we will have the opportunity to publish
more articles in future issues. In the future, I hope that the Union of
Turkish Bar Associations Review will become an international review
that accepts articles on its own.

I wish that the Union of Turkish Bar Associations Review, which is a
product of the pioneering mission of the the Union of Turkish Bar As-
sociations in the field of academic law publishing, will be beneficial to
our legal world, and I congratulate our team for coming up with the
idea of such a review and implementing this idea by pushing the pos-
sibilities.

Best regards

Attorney R. Ering SAGKAN

President of the Union of Turkish Bar Associations



Bagkan'dan vV

Degerli Meslektaslarim,

Ttirkiye Barolar Birligi olarak, yeni bir yayini hayata gecirmenin
mutlulugunu yastyoruz. Union of Turkish Bar Associations Review ile
ilk kez karsiniza cikiyoruz.

Union of Turkish Bar Associations Review yazarlarimizin makale-
lerini daha genis bir okur cevresine ulastirmak tizere hayata gecirdi-
gimiz bir projedir. Yilda bir kez, bir 6nceki yil icerisinde yayinlanmis
makaleler arasindan bizlere makalelerinin terctimelerini ileten yazar-
larimizin calismalarini ingilizce olarak da yayinlamak tizere tasarla-
digimiz Review, internet sitemizde PDF formatinda tam metin olarak
yaymlanmak suretiyle arama motorlarinca taranacak ve calismalarin
Ingilizce dilinde de okurlara ulasmasini saglayacaktir.

Bu sekilde daha genis okur agina ulasan eserlerin literatiire daha
fazla katki yapabilecegini, makalelelerin daha fazla atif alacagini da
diistintiyoruz. Bu vesileyle, yazarlarimizi, makalelerinin ingilizceleri-
ni de dergi editorlerimize ulastirmaya davet ediyorum.

[k sayimizda dort makalelik bir secki yayinliyorsak da bundan
sonraki sayilarda daha fazla makale yayinlama imkani bulacagimiza
cani gonilden inantyorum. Bir vadede, Union of Turkish Bar Associ-
ations Review, miistakil makale kabul eden bir uluslararasi dergi ola-
caktir diye umut ediyorum.

Ttirkiye Barolar Birligi Dergisi, akademik hukuk yayincilig: ala-
nindaki onciiliik gorevinin bir {irtinti olan Union of Turkish Bar As-
sociations Reviewun hukuk diinyamiz icin hayirli olmasinm diliyor,
bdyle bir dergi fikrini ortaya koyan ve olanaklar:1 zorlayarak bu fikri
hayata geciren dergi ekibimizi kutluyorum.

Saygilarimla

Av. R. Erin¢ SAGKAN
Tiirkiye Barolar Birligi Baskan1

uppunSNQ






HUNGER STRIKE IN THE PENDULUM

OF ETHICS AND LAW
ETIK iLE HUKUK SARKACINDA ACLIK GREVI

Stileyman OZAR*

Abstract: Hunger which could occur in various contexts, but
they result in important legal and ethical dilemmas for health-care
professionals caring for hunger strikers who are imprisoned or de-
tained. Hunger strikes in prisons present clinical, ethical, legal and
human rights challenges to practitioners.

Physical integrity of the person cannot be infringed without his
or her consent. The consent of the person will justify the interventi-
on. However, rules of hunger strike in prisons introduce certain ex-
emptions with respect to this general rule.

This study will try to provide an insight into the domestic law
and international standards regarding the management of hunger
strikes. In that sense, the study will make an analysis of the Law on
the Execution of Penalties and Security Measures (Law no. 5275)
and its conformity with the constitutional framework, ECHR’s juris-
prudence and ethical principles.

Keywords: Hunger Strike, Total Fasting, Force-Feeding, Indivi-
dual Autonomy, Informed Consent, Medical Intervention, Consent

Ozet: Cok cesitli baglamlarda gériilebilecek olan aglik grevleri,
cezaevleri icin ¢ok daha 6nemli sonuglara yol agar. Ciinki bu kurum-
larda saglik calisanlari etik ile hukuk arasinda bir ikilemde kalabilirler.
Cezaevlerindeki aclik grevleri, sahadaki uygulamacilar icin etik, hu-
kuk, tip, insan haklar gibi pek ¢ok agidan tiirlli zorluklar tagimaktadir.

Kisinin rizasi olmadan viicut bitiinligiine dokunulamaz. Kisinin
rizasi ise yapilan miidahaleyi hukuka uygun hale getirecektir. Fakat
cezaevinde aglik grevine iliskin kurallar, bu genel kaideye yonelik
bazi istisnalara sahiptir.

Bu ¢alismada aclik grevinin yonetimi konusunda ig hukuk ve
uluslararasi standartlar bakimindan bir inceleme yapilacaktir. Bu
baglamda 5275 sayili Ceza ve Giivenlik Tedbirlerinin infazi Hakkinda
Kanun diizenlemesi ve bunun anayasal cerceve, AiHM ictihatlari ile
etik ilkelere uyumu irdelenecektir.

Anahtar Kelimeler: Aclik Grevi, Oliim Orucu, Zorla Besleme, Bi-
reysel Ozerklik, Aydinlatiimig Onam, Tibbi Miidahale, Riza

Dr., Deputy Chief Public Prosecutor of Ankara Bati, suleyman.ozar@adalet.gov.tr,
ORCID: 0000- 0003-0934-9594


mailto:suleyman.ozar@adalet.gov.tr

2 Hunger Strike in the Pendulum of Ethics and Law

Introduction

Article 82 of Law no. 5275 on the Execution of Penalties and Secu-
rity Measures (Law no. 5275) lays down the steps required to be taken
in cases where a convict or detainee refuses nourishment voluntarily
for any reason. Among the most frequent reasons is the protest ac-
tivities that emerge as a hunger strike. Through this statutory provi-
sion, the Turkish legislation intends to make a distinction, in terms of
forced intervention with physical integrity, between the hunger strike
embarked on by a prisoner and the one embarked on by those who are
not deprived of liberty. In this paper through which we will dwell on
the causes and consequences of such distinction, hunger strike and/or
death fast will be discussed in the light of this statutory regulation that
allows for an intervention under certain circumstances.

In this sense, we will firstly address the legal nature and ethical
basis of hunger strike. We consider that this basis will offer an accurate
and reasonable insight into this study on the basis of human dignity
and freedom of will. The second section of this paper is intended to
provide an explanation as to various issues such as the definition of
medical intervention, the conditions of a valid consent and the consent
process between patient and physician. In the third and last section,
the legal and ethical aspects of medical intervention in case of a hunger
strike will be addressed.

In this paper, the question of an invention in case of a hunger
strike will be examined separately in respect of individuals who are
not deprived of liberty and are free and those who are imprisoned.
The intervention in case of a hunger strike by prisoners will be dis-
cussed on the basis of the distinction between force-feeding and medi-
cal intervention. The underlying reason for handling force-feeding and
medical intervention under seperate headings is not only our intend to
follow the systematic established in the law but also our desire to put
a special emphasis on the consideration that force-feeding amounts to
an interference with human dignity which can in no way be infringed.

This study will also touch upon the controversial position of the
statutory arrangements concerning the force-feeding or forced treat-
ment of a convict vis-a-vis medical ethics. Thereby, an answer will be
sought to ascertain the lawful step required to be taken by the physi-
cian being stuck between the ethics or the law.
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It is natural that hunger strike occurs mostly in the prisons. The
aim of the prisoners involving in this modern way of protest, which
is an inherent consequence of the major confinement/imprisonment
understanding of the modern era, is to make themselves heard outside
and to attract attention. The extent to which a hunger strike attracts
public attention is dependent directly on the extent to which human
life is regarded as a supra-political value in the relevant society.

I- HUNGER STRIKE

1. Definition and Scope

Hunger strike is a prolonged refusal to receive nourishment, en-
gaged in by individuals so as to protest a certain event or ensure the
fulfilment of their certain demands. As set forth in the World Medi-
cal Assembly’s Declaration of Malta, hunger strike is a way of pro-
test adopted by persons who have no other opportunity to voice their
demands. Hunger striker is the person who voluntarily refuses to eat
for a considerable period of time in order to attain his aims by putting
public pressure on the administration and who is eligible to form a
judgment regarding his health.'

In Tiirkiye, the stage when hunger strike reaches an irreversible
phase is called as “death fast”?, which is also the notion used in Law

! The Declaration of Malta on Hunger Strikers adopted by the 43rd World Medical
Assembly held in Malta in 1991 (“Malta Declaration”):
https:/ /www.wma.net/policies-post/ wma-declaration-of-malta-on-hunger-
strikers/ (date of last pageview: 09.04.2021)

2 Asregards the criticism that death fast is an improper notion and used in this
way only in the Turkish legislation across the world and a proposal for a more
proper notion, “hunger strike to die”, see Ahmet Tagkin “Ceza ve Giivenlik Ted-
birlerinin Infaz1 Hakkinda Kanun’da Beslenmenin Reddi (Refusal to eat under
the Law on the Execution of Penalties and Security Measures)”, Tiirkiye Barolar
Birligi Dergisi, Issue: 62, 2006, p. 239. We are of the opinion that the problem with
respect to the “death fast” is not the notion fast but the death. The fact that fast
is a religious term does not preclude its being used in other situations where a
person refuses to eat. In the Anglo-Saxon literature where the notion hunger
strike arose, this notion means the refusal to eat enough to sustain life, whereas
the acts where the striker abstains completely from food and fluid intakes or ac-
cepts to drink only water are defined as “total fasting” (for an example and defi-
nition, see World Health Organisation “Health in Prisons” https:// www.euro.
who.int/_data/assets/pdf_file/0009/99018/E90174.pdf). As could be inferred
therefrom, death should not be used so as to refer to any type of strike. That is


http://www.wma.net/policies-post/wma-declaration-of-malta-on-hunger-
http://www.euro.who.int/
http://www.euro.who.int/
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no. 5275 (Article 82 § 2). An individual may either proceed to a death
fast when his hunger strike is of no avail® or embark on a death fast
from the very beginning. There is no distinction between hunger strike
and death fast in terms of subject-matter, motive and aim. However,
the methods are different. In case of a hunger strike, hunger strikers
continue feeding alternately, receiving certain vitamins and various
liquids, even to a slight extent, whereas in case of a death fast, they
refuse to eat anything or drink water merely to the extent sufficient
for maintaining consciousness. Thus, death fast must be regarded as
a form of hunger strike. As indicated in medical reports, death takes
place within a period lasting 42 to 79 days.* However, it is a known
fact that even at the very beginning of a hunger strike, there may be a
life-threatening situation or even death may occur due to insufficient
nutrition and sudden complications.’

As inferred from these definitions, hunger strike comprises the fol-
lowing four elements:*

(1) Full or partial refusal to eat, (2) voluntary basis, (3) a specific
motivation, and (4) a certain period of time to the extent that will have
an adverse impact on health.

The condition of having a voluntary basis plays a critical role no-
tably in case of common and systematic protests. In such cases, the
question whether the decision to embark on a hunger strike or death
fast has been taken by the person concerned individually is, as a mat-
ter of course, a controversial issue. It should always be kept in mind

because when death is used in naming a strike, this is not only contrary to the
definition and motivation of strike but also reflects a language that would, from
the very beginning, legitimise any probable intervention therewith. Despite our
reservation in this sense, we prefer using “death fast” in this paper in order to
be in keeping with the Law. Taking this occasion, we would like to express that
in case of an amendment to the Law in question, the notion, death fast, should
be replaced with a new notion such as complete/total/absolute hunger strike.

3 Taskm, p. 239; Ozge Strma, “Aglik Grevi (Hunger Strike)”, Fasikiil Hukuk Dergisi,

Vol. 4, Issue 26, January 2012, p. 20.

Amanda Gordon, “The Constitutional Choices Afforded to a Prisoner on Hunger

Strike: Guantanamo”, Santa Clara Journal of International Law, vol. 345, 2011, p. 350.

®  Taskn, p. 238.

Cochav Elkayam Levy, “Facing the Human Rights Challenge of Prisoners” and

Detainees” Hunger Strikes at the Domestic Level”, Harvard International Law Jour-

nal, Vol. 57, 2015, p. 9.
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whether the convict has embarked on the protest on his own free will
or against his will. In case of a hunger strike which is not based on
free will, the hunger is real, whereas the strike is a pseudo-protest.
Therefore, the State is liable to inquire whether the protest is based
on the free will of the person concerned. The burden of proof is on
the State. If it is found established that the protest is not based on the
striker’s free will, it is the State’s duty to intervene with the situation
and to protect the striker against the organisations putting pressure
on his real will.”

2. History

The first hunger strike in the history is shown as the protest of the
exiled political convicts in the Czarist Russia at the end of the 19" cen-
tury, which was of a modern-political nature. However, the time when
hunger strikes set the world alight and attracted attention is the very
beginning of the 20" century when the women seeking voting rights in
England embarked on a strike.® In London in 1909, a convicted wom-
an named Marion Wallace Dunlop, who had been sentenced to one
month’s imprisonment for her failure to pay the fine imposed on her
as she had written a passage’ from the 1689 Bill of Rights on the wall
of the House of Commons, was released in the 91% hour of her death
fast.’® This event was the first sensational case which demonstrated
that hunger strikes might be resorted as an effective protest against
the administration. In the subsequent period, several hunger strikes
drawing world-wide attraction and passing into history took place in
Ireland, India, the USA, Spain and South Africa. The hunger strike em-

Sahin Akinci, “Irade Mubhtariyeti [lkesi ve Sahsiyet Haklar1 Acisindan Otenazi,
Aglik Grevi ve Olim Orucu (Euthanasia, Hunger Strike and Death Fast in terms
of Principle of Party Autonomy and Personal Rights”, Selcuk Universitesi Hukuk
Fakiiltesi Dergisi, Prof. Dr. Stileyman Arslan’a Armagan, Issue 6, 1998, p. 755.

For the history of hunger strike, see Murat Seving, “Bir Insan Haklar1 Sorunu
Olarak Aclik Grevleri (Hunger Strikes as a Human Rights Issue)”, Ankara Univer-
sitesi SBF Dergisi, 57-1, 2002, p. 114-116.

“It is the right of all citizens to submit a petition to the King, and all commitments
and prosecutions for such petitioning are illegal.”

https:/ /www.exploringsurreyspast.org.uk/themes/subjects/womens-suffrage/
suffrage-biographies/marion-wallace-dunlop-1864-1942/

https:/ /www.museumoflondon.org.uk/discover/six-things-you-didn’t-know-
about-suffragette-hunger-strikes

10
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barked on by Gandhi in India as a part of his passive resistance is one
of the outstanding milestones of the history of hunger strike. ™

In Tiirkiye, the first known case of hunger strike is the protest of
poet Nazim Hikmet in 1950 at the Bursa Prison.'”> The common po-
litical protests in Ttirkiye were those taking place at the Metris Prison
at the end of 1970s.” During the death fast embarked on in 1982 for
protesting the acts of torture inflicted at the Diyarbakir Prison, four
detainees died at the end of the 43* day of their death fast."* Following
these years, hunger strike has become a type of protest resorted every
period, and even in increasing numbers sometimes. In 1996 during
which the most systematic and comprehensive protest was organised,
the hunger strikes embarked on by 1500 detainees and convicts at 41
prisons located in 38 cities resulted in the death of 12 strikers."

3. Considerations as to the Legal Nature of Hunger Strike

Hunger strike is a way of “expressing” an objection against the
State or the Government or the administration. Therefore, the motiva-
tion is generally political; however, the striker seeks to take advantage
of the society’s supra-political emotions by waiving his most funda-
mental right, namely the right to a healthy life. The striker also intends
to ensure the fulfilment of his/her political demands by means of mak-
ing the case as a matter of conscience for the State authorities who do
not want to be just an onlooker to the death of a person.'

In this sense, the act of the hunger striker, as a form of expression
of thought, may be considered to fall into the scope of the “freedom

1 Metin Feyzioglu, “A¢hk Grevi (Hunger Strike)”, Ankara Universitesi Hukuk Fakiil-

tesi Dergisi, Vol. 43, Issue 1-4, 1993, p. 160.

See Istanbul Bilgi Universitesi Yayinlari, Nazim Hikmet'in Aclik Grevi (Millete

Verdigim Acik Istidaya Canumi Pul Yerine Kullantyorum) (Nazim Hikmet's

Hunger Strike - I Use My Life as a Stamp on the Petition Submitted to the Nati-

on), 2011.

Sirma, p. 21.

Nalan Ova, “Tiirkiye’de Kose Yazilarinda Aclik Grevi Tartismalar: (Discussions

on Hunger Strike in the Columns in Ttirkiye)”, Miilkiye Dergisi, 37 /3, 2013, p.

107.

15 Turkish Medical Assosiation website “Hunger Strike of May 1996, Clinical Eval-
uation on Death Fast” https:/ /www.ttb.org.tr/eweb/aclik_grevleri/turkce4.
html (last pageview: 10.02.2021)

16 Feyzioglu, p. 157.

12
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of expression and dissemination of thought” laid down in Article 26
of the Turkish Constitution.'” The limitations of the right as well as
the enjoyment and abuse thereof must be determined according to
the provisions of Article 26 and the framework set in Article 13 of the
Constitution.” This acknowledgement is also in accordance with the
case-law of the European Court of Human Rights (“ECHR”), which
sets forth that freedom of expression enshrined in Article 10 of the
European Convention on Human Rights (“Convention”), which ap-
plies not only to the content of expression but also to the means of its
dissemination."

There is no controversial issue up to this point: the “problem”
comes into play when the hunger strike leads to a life-threatening situ-
ation. Some of the jurists argue that in case of a life-threatening situa-
tion, it is the State’s duty to put an end to the hunger strike by way of
medical intervention with recpect to the striker, whereas some others
argue that such a medical intervention would constitute a violation of
human rights. We will thoroughly discuss this issue in the subsequent
parts of this paper within the scope of the distinction made in terms of
prisoners and those who are not deprived of liberty.

It should be also considered whether the hunger strikers intend
to commit an act of suicide. It should be primarily noted that the right
to life is undoubtedly the most basic right that the State is to protect.
Moreover, the State must protect this right even against the person
himself, when necessary. For this very reason, it is incumbent on the
State to prevent persons from committing suicide, and assisting a per-
son to commit suicide constitutes an offence. However, it should be
ascertained whether death fast is a suicide and whether the person

17

Feyzioglu, p. 162.

Article 13 of the Constitution reads as follows “Fundamental rights and freedoms
may be restricted only by law and in conformity with the reasons mentioned in
the relevant articles of the Constitution without infringing upon their essence.
These restrictions shall not be contrary to the letter and spirit of the Constitution
and the requirements of the democratic order of the society and the secular repub-
lic and the principle of proportionality”.

¥ Oberschlick v. Austria, 23.5.1991 (Hasan Tahsin Gokcan, “Hasta Haklarinin Birey-
sel Bagvuru Yoluyla Korunmas1”, Saglik ve Tip Hukukunda Sorumluluk ve Insan
Haklar1 (“Protection of Patients” Rights through Individual Application Mecha-
nism”, Responsibilities and Human Rights in Health and Medical Jurisprudence),
edited by Ozge Yiicel & Giirkan Sert, Ankara 2018, p. 171.

18



8 Hunger Strike in the Pendulum of Ethics and Law

concerned refuses to eat for ending his life. The replies to these ques-
tions will reflect the ideational stance to be adopted in case of an inter-
vention with a hunger strike.

A person intending to commit suicide performs this act at a place
and time he determines and in a way he chooses. In case of a hunger
strike, the striker refuses to eat and receive treatment until he obtains
a result regarding the issue that has triggered his protest.*” The moti-
vation is not to end his life but to urge, through public pressure, the
respondent to take a certain action, at the cost of his life.? As hunger
strike is not a form of suicide, instigating the commission of this act
will not amount to the offence of inducement to suicide.” Given the
acknowledgement that hunger strike is a fundamental right that may
be regarded to fall into the scope of merely Article 26 of the Constitu-
tion and that the underlying motivation is not “to die”, there will be no
room for considerations regarding an abuse of the right to life.”

II- MEDICAL INTERVENTION

1. The Meaning of Medical Intervention

Every intervention with physical integrity may not amount to a
medical intervention. For instance, the acts such as doing a tattoo on
someone else’s body or piercing the ears to wear earring are the forms
of non-medical interventions. On the other hand, any medical inter-

2 Cagatay Ustiin & G. Ayhan Aygsrmez Ugurlubay, “Saghk Hukukunda Bireyin
Kendi Gelecegini Belirleme Hakk: ve Bu Hakkin Etik Agisindan Degerlendirmesi
(The Right to Self-Determination under the Health Law and Assessment of this
Right in terms of Ethics)”, Fasikiil Hukuk Dergisi, Vol. 6, Issue 53, April 2014, p. 32.

2 Hernan Reyes, “Force-Feeding and Coercion: No Physician Complicity”, American
Medical Association Journal of Ethics, Volume 9, Number 10, October 2007, s. 703;
Sondra S. Crosby & Caroline M. Apovian & Michael A. Grodin, “Hunger Strikes,
Force-feeding, and Physicians’ Responsibilities”, The Journal of the American Med-
ical Association, Vol. 298, No: 5, 2007, p. 563; Rifat Murat Onok, “Insan Haklar1 ve
Tiirk Ceza Hukuku Acisindan, Infaz Kurumlar: ve Tutukevlerindeki Aclik Grev-
lerine Miidahale Etme Yiikiimliiligii ve Bunun Thmalinden Dogan Sorumluluk
(Liability to Intervene with Hunger Strikes at Prisons and Detention Centres and
Responsbility Arising from Any Failure to do so, in terms of Human Rights and
Turkish Criminal Law)”, IKU Hukuk Fakiiltesi Dergisi, Vol. 4, Issue. 1-2, Istanbul,
2005, p. 141.

2 Taskn, p. 249.

®  Seving, p. 162.
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vention is a type of act which is certainly directed against the physical
integrity of the person concerned. Therefore, it should be reasonable to
make a precise definition of medical intervention before dwelling on
the issue of consent to medical intervention.

As set forth in Article 4 (g) of the Patient Rights Regulation, medical
intervention is “any kind of physical and mental attempt of the medical pro-
fessionals, which is performed within the limits of medicine, for the protection
of health as well as medical diagnosis and treatment of diseases, in accordance
with the professional obligations and standards”. The Constitutional Court
defines medical intervention as “the acts and activities performed by the
medical professionals for the diagnosis, treatment or prevention of diseases”. **

These definitions are patient- and disease-oriented and also accu-
rate in their specific context. However, they are indeed incomplete in
so far they relate to the notion of interference with the right to physical
integrity. That is because the underlying aim of medical intervention
may not at all times be medical treatment and recovery, and it may
pursue various aims regarding inter alia the collection of criminal evi-
dence, scientific research, population planning, plastic surgery, tradi-
tion and religion.” Likewise, there is no hesitation to include the opera-
tions such as transfer of tissue and organ for transplantation based on
the consent of the person concerned also within the scope of the notion
of medical intervention.?

Accordingly, medical intervention should be considered, in the
broadest sense, as “any kind of intervention with human body by medical
professionals or through biological methods”.* The professionals author-

% Halime Sare Aysal, no. 2013/1789, 11/11/2015, § 52. For an assessment as to the

judgment, see Eda Demirsoy Asikoglu, “Kisi Dokunulmazligi Hakki Baglaminda

Riza Olmaksizin Yapilan Tibbi Miidahaleler (Medical Interventions beyond Con-

sent within the context of the Right to Physical Integrity)”, Tiirkiye Adalet Akademi-

si Dergisi, Year 9, Issue 35, July 2018, p. 326-328.

Ozge Yiicel, “Saglik ve Tip Hukukuna iliskin Temel Kavramlar ve Ozneler, (Basic

Concepts and Subjects concerning the Health and Medical Jurisprudence)”, Saglk

ve Tip Hukukunda Sorumluluk ve Insan Haklari, edited by Ozge Yiicel & Gurkan

Sert, Ankara 2018, p. 33.

% Ismail Atak, “Tibbi Miidahalelerin Hukuka Uygunluk Sartlar1 (Legality Conditi-
ons of Medical Interventions)”, Tiirk Ortopedi ve Travmatoloji Birligi Dernegi Dergisi,
19/4, 2020, p. 20.

¥ Yiicel, s. 33; Burcu G. Ozcan & Caglar Ozel, “Kisilik Haklari-Hasta Haklar:
Baglaminda Tibbi Miidahale Dolayisiyla Cikan Hukuki fliskide Hekimin Hastay1

25
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ised to perform medical intervention are generally physicians; howev-
er, it is wrong to say that those who are solely authorised in this sense
are the physicians. Any intervention by auxiliary health-care staff such
as emergency care technician, health officer, midwife or nurse, some-
times under normal conditions and sometimes as required by the exi-
gency of the situation, also constitute medical intervention.”

2. Elements of Consent to Medical Intervention

Consent means the permission granted by a right-holder for the
infringement of any of his rights.”” A valid consent that renders any
medical intervention lawful shall consist of these four elements: capac-
ity to give consent, subject-matter requiring consent, informed consent
and declaration.*

a. Capacity to Give Consent

An individual may give consent only when he is the holder of a
given legal interest, which is under the protection of a norm, and he
has the capacity to express his consent.” The capacity to express con-
sent shall be exercised by the individual whose right is affected by a
given act.” This capacity, which is an intrinsic value, can in no way be
delegated by any other person.*® Everyone having mental capacity is
eligible to give consent. An individual’s decision whether to make use
of any of his right is a preference inherent in his personal right. That
is because this issue is related to the individual’s right to protect and

Aydinlatma Yiikiimltlagi ve Aydinlatilmis Rizaya Iliskin Baz1 Degerlendirmeler
(The Physician’s Liability to Inform the Patient and Certain Assessments concer-
ning Informed Consent within the meaning of the Legal Relationship arising from
the Medical Intervention in terms of the Personal Rights and Patients” Rights)”,
Hacettepe Saglik Idaresi Dergisi, Vol. 10, Issue: 1, 2007, p. 55.

» Agikoglu, p. 320.

»  Yener Unver, Ceza Hukukuyla Korunmas: Amaglanan Hukuksal Deger (Legal
Value Intended to be Protected through Criminal Law), Ankara 2003, p. 976.

% Ozlem Yenerer, Tibbi Miidahaleye Rizanin Ceza Hukuku Agisindan Incelenmesi
(Assessment of Consent to Medical Intervention under Criminal Law), Istanbul
2002, p. 26 et seq.

% Kaythan Icel, Ceza Hukuku Genel Hiikiimler (General Provisions of the Criminal
Law), Istanbul 2018, p. 394.

3 Nur Centel & Hamide Zafer & Ozlem Yenerer CGakmut, Tiirk Ceza Hukukuna
Giris (Introduction to the Turkish Criminal Law), Istanbul 2020, p. 333.

3 cel, p. 397; and Centel & Zafer & Cakmut, p. 337.
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improve his own personality and identity, right to self-determination,
in other words his right to respect for his/her personal autonomy.* If
the person concerned is a minor or an interdict, the capacity to give
consent shall belong to the parent or guardian (Article 24 § 1 of the
Regulation on Patients” Rights).*

b. Subject-matter requiring consent

In order for an act infringing a right to be considered lawful in
terms of consent, there must be primarily a right that could be en-
joyed.*® In other words, if a person is entitled to exercise any of his
rights, it means that he shall have the capacity to give consent to the
infringement of the given right. In that case, the act to which consent
has been granted shall not constitute an unjust treatment.”

In Article 26 § 2 of the Turkish Criminal Code (“TCC”) titled “Ex-
ercise of a right and consent of the person concerned”, it is set forth: “No

3 Ozge Yiicel, “Medeni Hukuk Bakis Acistyla Tibbi Miidahalenin Hukuka Uygun-
lugunun Kosullar1 (Conditions of Lawfulness of Medical Intervention form the
Perspective of Civil Law), Saglik ve Tip Hukukunda Sorumluluk ve Insan Hakla-
11, edited by Ozge Yiicel & Giirkan Sert Ankara 2018, s. 197.
The issue of parental consent comes into play in respect of the minor’s vaccina-
tion. Article 6 § 2 of the European Convention on Human Rights and Biomedicine,
titled “Protection of persons not able to consent”, Article 70 § 1 of Law no. 1219
on the Performance of the Art of Medicine and Dentistry and Article 24 § 1 of the
Regulation on Patients” Rights explicitly necessitate the authorisation by his or
her representative in case of any medical intervention with a minor. In its judg-
ment, the Constitutional Court found a violation, recalling that the consent to the
vaccination of babies could be granted merely by the parents (Halime Sare Aysal,
2013/1789, 11/11/2015). On the other hand, it must be discussed whether this
situation is in keeping with the best interest of the child, the principle adopted by
the 1959 UN Declaration of the Rights of the Child and the 1989 UN Convention
on the Rights of the Child. Likewise, as set forth in Article 41 § 2 of the Constitu-
tion, the State is liable to protect “especially mother and children”. In that case, it
is not always easy to certainly accept the child’s parents as the sole authority in
this sense.

% Centel & Zafer and Cakmut, p. 335; Nevzat Toroslu, Ceza Hukuku Genel Kistm
(Criminal Law, General Section), Ankara 2019, p. 189; Mahmut Koca and Ilhan
Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (General Provisions of the Tur-
kish Criminal Law), Ankara 2017, p. 291; Dogan Soyaslan, Ceza Hukuku Genel
Hiikiimler (General Provisions of the Criminal Law), Ankara 2016, p. 374. Timur
Demirbas, Ceza Hukuku Genel Hiikiimler (General Provisions of the Criminal
Law), Ankara 2020, p. 339; Izzet Ozgeng, Tiirk Ceza Hukuku Genel Hiikiimler
(General Provisions of the Turkish Criminal Law), Ankara 2014, p. 347.

% Centel & Zafer and Cakmut, p. 332.
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punishment shall be imposed due to an act committed with the consent given
by the person concerned with respect to any of his rights that he is able fully
to exercise”.

For instance, no one has the capacity to take an action with respect
to his/her right to life. An unlimited exercise of this right or ending
someone’s life by choice is not approved in legal and ethical terms.*
Therefore, the consent given by the person concerned shall be null and
void. Assisting a patient, who is suffering an unrecoverable disease,
in ending his/her life so as to cease sufferings or in cases where he/
she wants to die of own free will shall even amount to the criminal act
of deliberate killing.** This instance naturally brings to mind the act of
euthanasia and the associated arguments.*

% Koca, Mahmut, Intihara Yénlendirme Sucu (TCK m. 84) (Offence of Encouraging
Suicide (Article 84 of the Turkish Criminal Code), Ceza Hukuku Dergisi, Vol. 5,
Issue: 12, 2010, p. 20.

¥ Demirbas, p. 342; M. Emre Tulay, “Ttirk Ceza Hukukunda Intihara Yonlendirme

Sucu (Offence of Encouraging Suicide in the Turkish Criminal Law)”, Marmara

Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi, Vol. 26, Issue: 2, December

2020, p. 827.

In cases where the death of a patient is caused with the direct and active invol-

vement of the physician but with the patient’s consent, it amounts to active eut-

hanasia. When it is caused as the physician remains inactive, that is to say due to
physician’s negligence, passive euthanasia comes into play (Muharrem Ozen &

Meral Ekici Sahin, Otanazi (Euthanasia), Ankara Barosu Dergisi, Issue: 4, 2010, p.

17).

There is no clarity in the European Convention on Human Rights as to whether

euthanasia may be regarded as a right (Sibel Inceoglu, Insan Haklar1 Bakimindan

Otanazi (Euthanasia in terms of Human Rights), Yeditepe Universitesi Hukuk Fa-

kiiltesi Dergisi, Vol. III, Issue: 2, Y. 2006, p. 292). It should be noted that as regards

active euthanasia, the ECHR adopts an approach that predominates the right to
life as well as sacred nature and inviolability of life over the party autonomy. In

its judgments in the cases of Pretty v. United Kingdom, Nicklinson and Lamb v.

United Kingdom and Haas v. Switzerland, the ECHR adopted an approach in line

with the above-mentioned evaluation. Besides, it is always possible for the count-

ries to legalise the active euthanasia in their domestic law, and such a regulation
will comply with the human rights standards.

As a matter of fact, it should have been separately considered whether the relative

or health-care officer who unfortunately puts an end to the life of a person deman-

ding to be killed due to his sufferings is faulty given the appeal and pain of the

latter (Ozgeng, p- 348, footnote 563).

Indeed, Article 140 of the Ministerial Bill concerning the Turkish Criminal Code

no. 5237, titled “To Cease Sufferings”, lays down such a regulation: “A person

who has caused death of a patient suffering from an incurable and painful disease
upon the latter’s insistent demands when he is fully conscious and reasonably
controls his motions and solely for the purpose of ceasing the patient’s sufferings

40
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shall be sentenced to imprisonment from one year to three years.” This provision,
which was extracted from the text at the Parliamentary Commission on Justice,
had been formulated in a way that would address both active and passive forms
of euthanasia.

Active euthanasia has been legalised in the Netherlands, Belgium, Luxembourg,
Italy and Canada as being considered to fall into scope of the human dignity (Kut-
luhan Bozkurt, “Otanazi ve Destekli intihar-Uluslararasi Diizenlemeler ve Farklt
Ulkelerdeki Uygulamalar (Eeuthanasia and Assisted Suicide - International Re-
gulations and Practices at Different Countries”, Yeditepe Universitesi Hukuk Fakiil-
tesi Dergisi, Vol. 14, Issue: 2, December 2017, p. 241-270).

It however appears that the countries adopt a more flexible approach regarding
passive euthanasia that occurs through assistance by negligence. For instance, in
Germany which bans active euthanasia (“killing upon request”) through a regula-
tion, passive euthanasia is permitted (Ttilay, p. 829).

In its judgment dated 10.02.1993 in the case of Widmer v. Switzerland, the ECHR
noted that Article 2 of the Convention cannot be construed in a way that necessi-
tate the criminalisation of the acts amounting to passive euthanasia (Gokcan, p.
164).

In Ttrkiye, passive euthanasia is also prohibited through Article 13 of the Reg-
ulation on Patients’” Rights. However, Article 5 of the European Convention on
Biomedicine, to which Tiirkiye is a party, sets forth that a patient is entitled to
withdraw, at any time, the consent he has given to his treatment and does not ex-
clude passive euthanasia from the scope thereof. It is therefore argued that Article
13 of the Regulation shall not be applicable (Bars Atlads, “Tedaviyi Ret Hakkinin
Sinirlar1 Agisindan Olme Hakki (Right to Die in terms of the Boundaries of the
Right to Refuse a Medical Treatment)”, Giincel Hukuk Dergisi, February 2008, p.
38).

On the other hand, it is also argued that “the patient’s right to refuse a medical
treatment”, which is already enshrined in the Turkish law, indeed amounts to pas-
sive euthanasia (Korkut Kanadoglu, “Ttirk Anayasa Hukukunda Saglik Alaninda
Temel Haklar (Basic Rights relating to Health in the Turkish Constitutional Law”’,
Tiirkiye Barolar Birligi Dergisi, Vol. 119, 2015, p. 32).

According to Unver, the acts that are called as passive euthanasia and that indeed
refer to the exercise by a patient of his right to refuse medical treatment may be
considered to be lawful under Article 26 of the Turkish Criminal Code ((Unver
“Turk Tip Hukukunda Riza (“Consent in the Turkish Medical Jurisprudence)”,
Yeditepe Universitesi Hukuk Fakiiltesi Dergisi, Vol. 111, Issue: 2, 2006, p. 264).

Ekici Sahin also considers that in case of passive euthanasia, the physician cannot
be subject to a punishment as the patient is entitled to refuse medical treatment;
and that according to Article 14 of the Medical Deontology Regulation, the phy-
sician’s act shall not constitute an offence. (Meral Ekici Sahin, Ceza Hukukunda
Riza (Consent in Criminal Law), Ankara Uni. Doktora Tezi, Ankara 2010, p. 258).
Besides, the consideration to the effect that in case of passive euthanasia, a sen-
tence should be imposed not for the act of deliberate killing but assisting someone
in committing suicide (Tulay, p. 830) should be also taken into consideration.

As set forth by Soyaslan, in case of euthanasia, the judge should apply the provi-
sions regarding discretionary mitigation under Article 62 of the Turkish Criminal
Code by taking into consideration the victim’s sufferings and consent (Soyaslan,
Genel Hiikiimler (General Provisions), p. 160).

However, all these opinions which are intended for defending the conscientious
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c. Informed Consent

The right to informed consent is the key difference between dec-
larations giving consent to medical intervention and the expressions
of consent specific to non-medical intervention. Due to the technical
and sophisticated nature of medical intervention, the consent sought
for medical interventions must also require sufficient elucidation. The
person to declare his/her consent should be fully aware of the scope
and content of the act or action to which he consents. Thus, as regards
medical interventions, the notion “informed consent” comes into play
in addition to the general conditions of a valid consent.

In the very essence of volunatarily enduring the infringement of
a right, there are the right to self-determination and the principle of
human dignity.*" At this stage, informed consent enables a person to
freely form his/her judgment about his own life, body, future and to
determine his/her own destiny.* Therefore, informed consent is a
right that serves the purpose of protecting not only free will but also
physical integrity.*

In this sense, it is set forth in Article 5 of the European Convention
on Human Rights and Biomedicine* that the consent to be given to a

justification underlying the passive euthanasia remain insufficient vis-a-vis the
applicable Turkish Criminal Code and cannot eliminate the need for a separate
statutory arrangement that pay regard to the tortuous nature of this act, its argu-
able nature and anti-social degree. It is still uncertain whether the patient’s right to
refuse medical treatment amounts to passive euthanasia. We consider that, within
the framework of the patient’s right to medical treatment, there is a need, in Turk-
ish Criminal Code, for a ground legalising merely passive (indirect) euthanasia.

4 Gulstin Ayhan Aygormez, “Hukuki Kurum Rizanin, T1ip Ceza Hukukunda
Gegerli Olarak Kurulmas: (Valid Functioning of Consent, as a Legal Institution,
in the Medical Criminal Law”, Yeditepe Universitesi Hukuk Fakiiltesi Dergisi, Vol. 6,
Issue: 2, December 2009, p. 138.

2 Yiicel, “Medeni Hukuk Bakis Acistyla... (... from the perspective of Civil Law)”,
p- 197.

#  Munise Giilen Kurt, “Tibbi Miidahalelerde Aydinlatilmis Onam (Informed Con-
sent in Medical Interventions)”, Tiirkiye Barolar Birligi Dergisi, Issue: 146, 2020, p.
199.

#  “The Convention for the Protection of Human Rights and Dignity of the Human
Being with regard to the Application of Biology and Medicine: Convention on Hu-
man Rights and Biomedicine”, which was open for signature by the Council of Eu-
rope on 4 April 1997, was ratified by the Turkish Parliament on 3 December 2003
and took effect upon being promulgated in the Official Gazette dated 20 April
2004. This Convention comprehensively dealing with human rights issues in the
health-care services, has a direct bearing on the Turkish domestic law pursuant to
Article 90 of the Constitution.
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medical intervention must be genuinely free and informed. According
to the Convention, such enlightenment must be made “in advance” and
provide “necessary information about the purpose and nature of the inter-
vention as well as its probable outcomes and risks” .*

Informed consent, a highly important procedure also under the
Codes of Ethics of Medical Science issued by the Turkish Medical
Association,* means that the person concerned be fully and properly
informed of all facts concerning his/her situation in order to enable
him/her to form a judgment about the initiation, continuation, suspen-
sion or refusal of any medical intervention.*

#  The provisions regarding informed consent in the Turkish legislation include but
are not limited to: Article 7 of Law no. 2238 on the Removing, Storage, Grafting,
and. Transplantation of Organs and Tissues; Article 31 § 1 of the Regulation on Pa-
tients” Rights; Article 14 § 2 of the Medical Deontology. Article 70 of Law No 1219
on the Method of Execution of the Medicine and Medical Sciences also make an
implicit reference to the physician’s liability to inform the patient (Ozcan & Ozel,
p-59).

% Article 26 of the Codes of Ethics of Medical Profession, titled “Informed Consent”,
reads as follows: “The physician shall inform the patient about the latter’s state of
health and the diagnosis in question, the method of the recommended treatment,
prospect of success and duration of this treatment, the risks involved in the rec-
ommended treatment, the administration of the prescribed drugs and their prob-
able side effects, the probable outcomes if the patient refuses the recommended
treatment, as well as about any alternative treatment options and risks. The in-
forming process should be in accordance with the cultural, social and mental cir-
cumstances of the patient. The information should be provided in a way that will
be easily comprehended by the patient. The patient himself shall designate any
other persons who will be informed of his disease. Any health-related action may
be taken only upon the free and informed consent of the person concerned. If the
consent is obtained under pressure, threat, through misinformation or deception,
it shall be deemed null and void. In emergencies or in cases where the patient is
under age or he is unconscious or he is not able to form a judgment, the authority
to give consent shall be his legal representative. If the physician considers that the
legal representative refuses to consent with malicious intent and such refusal en-
dangers the patient’s life, the situation must be notified to the judicial authorities
so as to obtain consent. If it is not possible to notify the situation to the judicial
authorities, the physician shall consult with another physician, or shall take an
action merely for the purpose of saving the patient’s life. In case of an emergency,
it is at the physician’s discretion to make the necessary interventions. As the dis-
eases, the treatment of which is necessitated by laws, poses a risk to public health,
the necessary treatment shall be performed even in the absence of the consent of
the patient or his legal representative. The patient may at any time withdraw his
informed consent he has already given.”

(https:// www.ttb.org.tr/ mevzuat/index.php?option=com_content&id=65& Ite-
mid=31) (date of last pageview: 11.04.2021).
4 Sibel Inceoglu, Olme Hakki (Right to Die), Istanbul 1999, p. 160.
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The person informed about the given medical intervention is enti-
tled “to refuse, or request the suspension of, the medical treatment which he
will intend to undergo or are undergoing”, save for the circumstances pre-
scribed by law (Article 25 of the Regulation on Patients” Rights). Ac-
cordingly, through this provision, the Regulation on Patients” Rights
has gained a position that secures respect for the patient’s personality
in terms of his right to refuse medical treatment and is in keeping with
the contemporary developments.*

d. Expression of consent

The person concerned must express his will in any way, either ex-
plicitly or implicitly, or either in writing or orally.*” Unless required
by a special arrangement, the form in which consent is expressed does
not matter.”® All in all, the given act must have been committed upon
the expression of consent. The consent expressed following the per-
formance of an act does not legalise the act. The consent must be ex-
pressed, at the latest, during the performance of the given act.”

3. Medical Interventions of Lawful Nature even without Consent

In principle, any intervention with physical integrity requires con-
sent. Article 17 § 2 of the Constitution, which sets forth “The corporeal
integrity of the individual shall not be violated except under medical necessity
and in cases prescribed by law”, lays down both the rule and the exemp-
tions thereto. Accordingly, there are two exceptions to the necessity of
consent in case of a medical intervention: Medical necessity and any
case prescribed by law. If there is a medical necessity and/or a case
prescribed by law, medical intervention may be performed without
seeking consent.

Article 75 § 1 of the Code of Criminal Procedure no. 5271 (“CCP”),
which allows for performing internal body examination and collect-

% Seving, p. 121.

¥ Koca & Uziilmez, p. 293.

% Toroslu, p. 190. For instance, the validity of the consent sought for organ trans-
plantation is dependent on its compliance with the conditions laid down in Law
no. 2238 on the Removing, Storage, Grafting, and. Transplantation of Organs and
Tissues, which is dated 29.05.1979.

%1 Centel & Zafer & Cakmut, p. 335.



Union of Turkish Bar Associations Review 2022 Siileyman 0ZAR 17

ing sample from the body for the purpose of obtaining evidence, is an
example of the exceptional case stemming from the law. As indicated
in the CCP, the competent body to order such an intervention is either
judge or the prosecutor in cases where delay is prejudicial. Upon this
order, the medical intervention amounts to the performance, by the
physician, of his duty (Article 24 § 2 of the TCC). Likewise, Article 72
of the Public Health Law no. 1593, which entails the mandatory vac-
cination in case of the diseases cited in Article 57 thereof, is one of the
medical interventions prescribed by law. In that case, conducting the
mandatory vaccination process, the physician will thus fulfil the rel-
evant statutory provision (Article 24 §1 of the TCC).

As regards the medical necessity, which is another exception to
the consent requirement, there is an explanation in Article 24 § 7 of
the Regulation on Patients’” Rights. Pursuant to the Regulation, in case
of an emergency where no consent can be sought, if the patient is un-
conscious and he/she is in a life-threatening situation, no consent will
be required for performing a medical intervention. In the same vein,
if it is necessary to extend the scope of a medical intervention due to
a circumstance that will lead to loss of an organ or prevent an organ’s
proper functioning, no consent will be required for medical interven-
tion. In both cases, the patient’s consent shall be sought for the medi-
cal interventions that will be carried out from the moment he regains
consciousness (Article 24 § 7 in fine of Regulation on Patients” Rights).
Also Article 70 § 1 of Law no. 1219 sets forth “if the person to undergo an
operation is unable to express his opinion”, the consent requirement must
be disregarded.

It is stated that in case of an intervention by the physician, who can-
not seek the consent of the patient in life-threatening emergency cases,
such intervention shall not entail any civil liability due to “genuine be-
nevolent intervention in another’s affairs” (gercek vekaletsiz is gorme).>
In terms of criminal liability, this situation is generally explained with
the notion “presumed consent”.® Accordingly, the presumption that the

%2 Musa Furkan Sahin, “Hekimin Gercek Vekaletsiz Is Gormeden Kaynaklanan

Sorumlulugu (Physician’s Liability stemming from Genuine Benevolent Interven-
tion in Another’s Affairs)”, Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Der-
gisi, Vol. 1 Issue:1, 2019, p. 145.

% Centel & Zafer & Cakmut, p. 335.
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patient would have, in any case, consented to the medical intervention
if he had not been in this situation is considered as a ground justifying
the intervention.®* Koca and Uziilmez notes that in such cases, a con-
clusion must be reached not on the basis of a “factitious notion”, namely
presumed consent, but through rules such as the exercise of a right or
performance of a task.” As a matter of fact, this must be regarded as the
performance of duty in that the physician exercises his right inherent
in the medical profession, which already makes the process lawful.”
As a matter of fact, the Regulation on Patients” Rights is formulated in
a way that assigns not a recommendation but a task to the physician.

It should be noted that the notion, presumed consent, is not a
means to be used for setting aside the patient’s right to self-determina-
tion. This theory has come into prominence in cases where the patient
is unable to give consent but presumed to do so and for enabling the
physician to perform his profession peacefully and protecting the pa-
tient’s interests.” In this sense, medical necessity should not be regard-
ed as a general justification for the inability to obtain patient’s consent
but relied on as a basis only for the cases where it is not possible to take
the patient’s consent and where delay is deemed prejudicial.”® In fact, it
will be unreasonable to think that it is not necessary to seek the consent
of every patient taken to the emergency department. It is necessary to
receive patient’s consent as far as possible.” In cases where the patient
clearly refuses a medical treatment, his/her physical integrity must
not be infringed on the ground of a “medical necessity”.®

54 Ceyda Umit, “Hekimlerin Mesleklerinin Uygulanmasindan Dogan Ceza
Sorumlulugu (Criminal Liability of the Physicians resulting from the Performance
of Their Profession)”, Tiirkiye Adalet Akademisi Dergisi, Year: 8, Issue. 32, October
2017, p. 209.

% Koca & Uziilmez, p. 294; Sulhi Dénmezer & Sahir Erman, Nazari ve Tatbiki Ceza
Hukuku (Theoretical and Practical Criminal Law), Vol.2, Istanbul 1994, p. 53.

% Ahmet Gokeen, “Organ ve Doku Nakli Uzerine Diisiinceler (Considerations on
the Organ and Tissue Transplantation)”, SUHFD Milenyum Armagani, Vol.8, Is-
sue.1-2, 2000, p. 64; Ozlem Cakmut, T1bbi Miidahaleye Rizanin Ceza Hukuku Agi-
sindan Incelenmesi (Assessment of Consent to Medical Intervention in terms of
Criminal Law), Istanbul 2003, p-157.

¥ Baris R. Erman, “Tiirk Hukukunda Tibbi Miidahaleye Riza ve Tedaviyi Ret Hakk1
(Consent to Medical Intervention and Right to Refuse Treatment in the Turkish
Law)”, Fasikiil Hukuk Dergisi, Issue: 4, March 2010, p. 32.

% Umit, p. 209.

% Erman, “Tiirk Hukukunda... (In Turkish Law...)”, p. 33.

6 Umit, p. 209. In this respect, there are striking cases where the religious group,
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ITI- MEDICAL INTERVENTION IN CASE OF HUNGER STRIKE

A. Medical Intervention in case of Hunger Strike by Free
Persons

The underlying ground of the argument that justifies the interven-
tion in case of a hunger strike by a free person is the very nature of the
right to life, as the indispensable basic right that entails responsibilities
also towards the family and society.®" In this framework, Article 12 § 1
of the Constitution® is relied on, and accordingly the emphasis is put
on the inalienable and indispensable nature of the right to protect and
improve the corporeal existence, which is enshrined along with the
right to life in Article 17 of the Constitution.®® In this sense, the cases
where a person causes permanent damage to his/her corporeal exist-
ence, endangers or ends his/her life will be contrary to Articles 12 and
17 of the Constitution. According to this approach, the hunger strike
will be legitimate unless it gives rise to permanent damage.* From
then on, the impugned act will lose its legitimacy (the freedom of ex-
pression and dissemination of thought). Besides, when hunger strike
is considered as an abuse of right, it will not be even necessary to await
for the deterioration of health, to a significant extent, for intervening
with the situation.®®

The underlying ground of the argument that finds unlawful any
intervention with the hunger striker is the right to personal autonomy
that refers to the individual’s ability to freely take an action, of his own

Jehova’s Witnesses, objected to blood transfusion on account of their faith. For
instance, in an incident taking place in England, Emma Gough suffered from
haemorrhage after giving birth to her babies. The doctors found necessary an
immediate blood transfusion. The mother, refusing blood transfusion due to her
faith, marked the section “I do not consent to blood transfusion” in the information
form necessary for the transfusion process. At the end, she lost her life (Asikoglu,
s. 340).

1 Dogan Soyaslan, “Tiirk Hukuk Diizeni ve Aclik Grevi Yapan Kisilere Miidahale
Sorunu (Turkish Legal Order and Issue of Intervention with respect to Hunger
Strikers)”, Yargitay Dergisi, Vol. 16 Issue: 3, July 1990, p. 273.

62 “Everyone possesses inherent fundamental rights and freedoms that are inviola-

ble and inalienable.

Fundamental rights and freedoms also contain the individual’s duties and respon-

sibilities towards the society, his family and other individuals.”

Feyzioglu, p. 163.

Feyzioglu, p. 163.

6 Akincy, p. 753.
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free will, regarding any legal value he possesses.® This right also brings
along the freedom of self-determination and is predicated on the invio-
lability of human dignity and the principle of a person’s self-respect.”’
From the standpoint of this understanding, the principle of respect for
human dignity overrides even the State’s obligation to protect life.®®
Accordingly, a patient’s desire, of his own will, to be let die in a natural
way or his refusal of a medical treatment in spite of the presence of a
life-threatening situation is called as “veto power in medicine”, which
is predicated on the principle of the person’s self-respect.®

Out of these two approaches, we agree with the latter, which is au-
tonomy-oriented. We are of the opinion that the illusion on the part of
those arguing that intervention is necessary in case of a hunger strike,
following a certain stage, is their consideration that this act is intended
for death. However, it is always possible to reverse the situation, and
the striker relies on this opportunity. The hunger striker acts on the
basis of his right to self-determination and puts his body and health at
risk, as a way of expressing his/her thought, without causing damage
to others. In that case, to permit a hunger strike until, so to say, the
striker gets hungry does not comply with the nature of the freedom of
expression or the hunger strike.

As a matter of fact, Article 9 of the European Convention on Hu-
man Rights and Biomedicine lays down, in principle, that the previ-
ously expressed wishes relating to a medical intervention by a patient
shall be taken into account. This principle is to be applied also in terms
of the hunger striker, who is now a patient. The legal practitioner must
disregard any contradictory norm in the domestic law and apply the
provisions of this Convention.” In this sense, the Regulation on Pa-
tients” Rights, amended in 2014, adopted an approach that is parallel
to that of the Convention by stipulating that “The previously expressed
wishes relating to a medical intervention by a patient who is not, at the time
of the intervention, in a state to express his wishes shall be taken into account”
(Article 24 § 5).
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Aygormez, p. 138.

¢ Ustiin & Ugurlubay, p. 29.

% Akiney, p. 754.

¥ Aygormez, p. 147.

7 Erman, “Tirk Hukukunda... (in Turkish Law...)”, p. 35.
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As also acknowledged by the World Medical Association, the re-
fusal of medical treatment by the patient is a basic right that must be
respected by the physician. Even if the striker’s life is at risk, no medi-
cal treatment should be provided in line with the final decision he/she
has given when he/she was fully conscious.”

Therefore, it should be beyond doubt that a free person on death
fast will possess and enjoy all rights that a patient has. The approach
that no one may waive, of his own will, his fundamental rights and
freedoms and that accordingly it is possible to intervene also with the
hunger strike of free persons™ is no longer adopted. That is because,
over the long years, there has been a shift, regarding the hunger strike,
from a focus on the protection of right to life to the human dignity and
personal autonomy. The incorporation of the principle of autonomy
into the medical ethics and legal texts is not coincidental but a conse-
quence of the stage that the human relations and personal rights have
currently attained.” From this standpoint, we consider that the views
that no legal liability may be incurred in case of an intervention with
the hunger striker due to state of necessity” or legitimate self-defence”
in favour of a third person will no longer be applicable. Any involun-
tary medical intervention with hunger strike by free persons at any
stage must entail legal and professional liability.

B. Medical Intervention in case of Hunger Strike by a Convict
or Detainee

1. Hunger Strike in Prisons from the standpoint of Turkish
Legislation
a. Article 298 of the Turkish Criminal Code

In Article 298 § 2 of the Turkish Criminal Code no. 5237, titled “Pre-
vention of the Exercise of Rights and Feeding”, it is set forth that the acts of

"t The report of 44" Assembly of the World Medical Association on September 1992;

conveyed by Can Celik, “Insan Haklar1 Boyutuyla Zorla Besleme (Force-Feeding

from the perspective of Human Rights)”, Fasikiil Hukuk Dergisi, Vol.: 6, Issue: 53,

April 2014, p. 53.

Feyzioglu, p. 164.

7 Kurt, p. 200.

™ Soyaslan, “Aclik Grevi... (Hunger Strike...)”, p. 269.

7 Feyzioglu, p. 166; Nur Centel & Hamide Zafer & Ozler_n Cakmut, Kisilere Kars1
Islenen Suclar (Offences Committed against Persons), Istanbul 2007, p. 84.
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encouraging, convincing or directing a prisoner or person under arrest
to embark on a hunger strike or death fast shall constitute the criminal
act of preventing feeding. Paragraph 3 thereof also lays down that in
cases where the prevention of feeding causes an aggravated intention-
al injury or death, an additional liability shall be incurred pursuant to
the provisions regarding intentional injury or intentional killing. As is
inferred, hunger strike has been criminalised, like the act of suicide,
not in terms of the very conduct of the striker himself, but due to the
inducement of others to engage in such a strike. In this sense, it ap-
pears that the law-maker regards the hunger strike as one of the forms
whereby the striker makes full use of his right to life.

b. Article 40 of the Law on the Execution of Penalties and
Security Measures

The most distinct indication that the hunger strike is not consid-
ered to fall into the scope of any rights and freedoms is Article 40 § 2
(g) of Law no. 5275 on the Execution of Penalties and Security Meas-
ures (Law no. 5275).7 Pursuant to this provision, a hunger strike em-
barked on by a convict or detainee is an unlawful conduct that entails
the disciplinary sanction of “preventing the convict or detainee from par-
ticipating in certain activities”. At the very moment when the prisoner
embarks on a hunger strike, he shall be deemed to have committed this
disciplinary offence.

In individual applications lodged with the Constitutional Court
due to the disciplinary sanctions imposed pursuant to this provision,
the Constitutional Court found no violation of the freedom of expres-
sion.” Stressing the State’s obligations to maintain security and order
at penitentiary institutions as well as to protect the health of prisoners,
who are to be incarcerated at these institutions that are under the ab-
solute control of the State, the Constitutional Court has also noted that
his incarceration imposes certain responsibilities on the convict.”® Ac-
cordingly, Article 40 of Law no. 5275 is regarded as a ground justifying
restriction within the framework of Article 26 § 2 of the Constitution.

76 Celik, p. 45.

77 Kahraman Giiveng, no. 2016/15659, 23/6/2020, Mehmet Ayata, no. 2013/2920,
7/7/2015.

78 Kahraman Giiveng, § 37-39.
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We are of the opinion that this statutory arrangement, which com-
pletely excludes hunger strike from the scope of a form of the free-
dom of expression for prisoners, is contrary to the requirements of a
democratic society and the proportionality principle. Rendering such
a decision, the Constitutional Court has also contradicted with its own
acknowledgement that the hunger strikes at penitentiary institutions
may be a form of freedom of expression.”” Undoubtedly, freedom of
expression is not an absolute right. Besides, as regards the prisoners,
the pertaining restrictions may be more different and excessive. How-
ever, the statutory arrangement in question goes beyond a restriction,
denying the freedom of expression from the very beginning.® If the
reintegration of the prisoner into the society is one of the underlying
aim of the execution of imprisonment sentences, the question to which
extent the democratic activities, which are an aspect of the freedom of
expression, will be restricted should be subject to a rights-oriented as-
sessment.®!

c. Article 82 of Law no. 5275

Article 82, titled “Refusal of food and drinks by the convict”, of Law
no. 5275, which sets the basic regime with respect to convicts” hunger
strike, is formulated in line with the approach that does not classify
this act as a right. This provision to be comprehensively discussed be-
low is an example of the exception, “prescribed by law”, which is laid
down in the Constitution with respect to the principle of inviolability

7 Mehmet Ayata, § 24; Kahraman Giiveng § 31.

8 The ECHR’s judgment in the case of Kara v. Tiirkiye (no. 22766/ 04, 30 June 2009)
should be noted in this context. In the impugned incident taking place on No-
vember 2000, the Anatolian Association for Solidarity with Families of Prisoners
(Anadolu Tutuklu ve Hitktimlii Aileleri Yardimlasma Dernegi) called its members
to embark on a hunger strike for an indefinite period of time in order to support
the prisoners on a hunger strike. By its decision of 27 December 2002, the domes-
tic court convicted the applicant for organising a hunger strike and distributing
brochures, which constituted the offence of performing an act not included in the
Association’s Charter. The applicant’s imprisonment for a term of six months was
converted to a fine. Finding the sentence imposed on the applicant not necessary
in a democratic society, the ECHR found a violation of Article 10 of the Conven-
tion.

81 For a study providing a comprehensive assessment as to the issue, see Cigdem D.
Sever, “Hapishane Idarelerinin Yetkileri ve Hapsedilen Haklarimin Sinir1 (Powers
of the Prison Administrations and Limits of the Rights of the Prisoners)”, Tiirkiye
Barolar Birligi Dergisi, Issue: 122, 2016, p. 141-192.
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of physical integrity. The first paragraph of Article 82 of Law no. 5275,
which also covers those detained at prisons by reference to Article 110
thereof, is related to force-feeding, whereas the second paragraph con-
cerns medical treatment.

d. Regulation

“The Regulation on the Administration of the Penitentiary Institutions
and Execution of Penalties and Security Measures”, which was issued by
the President and took effect on 29 March 2020, contains a reiteration of
the statutory regulation on hunger strike and death fast (Article 101).
The principles and procedures as to the implementation of a statutory
provision regarding a matter of particular concern to human rights
should be laid down through a regulation.

e. The Circular

The Circular no. 172, of 6 January 2020, on the “Ensuring Access
of Prisoners to Human Rights-Based Health Care and Treatments comply-
ing with International Standards, Their Transfers for Medical Treatment and
Suspension of Their Penalties”, which was issued by the Ministry of Jus-
tice, contains no regulation regarding hunger strike or death fast. Nor
is there any direct explanation with respect to the refusal of food and
fluids.?? However, a reference is made to Article 82 of Law no. 5275 in
two sections within the Circular. Accordingly, it is envisaged that in
cases where the convicts and detainees who suffer from contagious
diseases but refuse medical examination and treatment are in a life-
threatening situation, Article 82 § 2 of Law no. 5275 shall be applied.
Secondly, if the prisoner referred to a hospital for treatment refuses
medical treatment, not Article 82 of Law no. 5275 but general provi-
sions shall be applied. The Circular does not allow the hunger strikers
to refuse a medical treatment, which is quite natural in consideration of
the relevant provision in Law no. 5275. What attracts attention at this
point is the explicit regulation whereby the prisoners who are not on
a hunger strike but merely suffer from a disease are entitled to refuse
medical treatment at hospital. The lack of a statutory provision on this

8 Full text of the Circular is available at https://cte.adalet.gov.tr/Resimler/Doku-
man/2212020114623172%20genelge.pdf (09.02.2021).
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matter in Law no. 5275 cannot be eliminated through a regulatory act
of the administration or by relying on the ethical principles. Instead, it
would be reasonable for the Law to embody relevant provisions in line
with the same understanding.

f. Triple Protocol

Finally, the Triple Protocol on “Management, External Protection
and Rendering Health-Care Services Functional at Penitentiary Insti-
tutions and Detention Centres”, which was signed by and between the
Ministries of Justice, Internal Affairs and Health on 17 January 2000,
should be touched upon. Article 19 of the initial version of the Protocol
lays down the practice concerning intervention with respect to, and
medical treatment of, those who are in a critical state of health for be-
ing on a hunger strike.® The Turkish Medical Association brought an
action for annulment, maintaining that the relevant provision was in
breach of the Regulation on Patients” Rights. The action was rejected
by the Council of State. Upon appeal, the Board of the Administra-
tive Law Chambers, upholding the decision of the 10" Chamber of the
Council of State, dated 20 November 2002, by a majority, considered
the ethical principles as a recommendation but laid stress on the State’s
positive obligation within the meaning of the protection of the right to
life under Article 17 of the Constitution and Article 2 of the Conven-
tion. In this decision, the Board of the Administrative Law Chambers
did not mention of the European Convention on Biomedicine.* This
Protocol was replaced by a new triple protocol dated 19 August 2011,
which does not contain any regulation concerning hunger strike.®

2. Force-Feeding (Article 82 § 1 of Law no. 5275)

As set forth in Article 82 § 1 of Law no. 5275, “if convicts insist on
refusing the nourishment given to them for whatever reason, they shall be
informed by the physician at the penitentiary institution about the harmful

8 Full text of the Protocol is available at https:/ /www.ttb.org.tr/mevzuat/2005ek /
Ciltl.pdf (05.02.2021)

8 Decision of the Board of the Administrative Law Chambers of the Council of
State, no. E 2003 /501 K 2006/2096 and dated 7.12.2006.

8 Full text of the new Protocol is available at https:/ /www.ttb.org.tr/ mevzuat/
images/stories/Yeni_l_ protokol.pdf (05.02.2021).
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consequences of their act and the physical and mental damage it may cause
to them. The psycho-social service unit shall also take the necessary actions
to ensure them to discontinue this act, and if such initiatives are of no avail,
the process for their feeding shall be started in an appropriate environment ac-
cording to the regime determined by the physician at the institution.”

Within the framework of this statutory arrangement, force-feeding
is a process that may be performed by a physician or officers at the
penitentiary institution in any appropriate place at the penitentiary in-
stitution and that is intended for ensuring intake of nourishment by
the person concerned.® Therefore, force-feeding of a striker who is still
conscious and is not a patient may not amount to a medical interven-
tion. Article 82 of Law no. 5275 is not formulated in a way that would
necessarily require the performance of this process through medical
methods. This process always constitutes an intervention with physi-
cal integrity but is not always in the form of a medical intervention. If
this process involves any medical methods such as vascular injection
by a physician, it will then constitute a medical intervention.

In the Law, the notion act is used instead of the words strike or
death fast. That is because the prisoner may refuse to take food for
any other reason such as a psychological problem or desire to commit
suicide. However, it is a well-known fact that the refusal to take nour-
ishment may be associated, by the vast majority, with the probability
of hunger strike.

In cases where the prisoner consistently” refuses to take nourish-
ment in order to protest, it should be accepted that the hunger strike
process starts. At this very stage, the State is to take an action. The phy-
sician at the penitentiary institution informs the person concerned and

86

Ayse Ozge Atalay, “Infaz Kurumlarindaki Aclik Grevlerine Devlet Miidahalesi
Sorunu (Matter of State Intervention with the Hunger Strikes at the Penitentiary
Institutions)”, Bahgesehir Universitesi Hukuk Fakiiltesi Dergisi, Issue:109 - 110, Sep-
tember - October 2013, p. 71.

8 Any certain period is not specified in the Turkish legislation. At the Federal Peni-
tentiary Institutions in the USA, this period is envisaged as 72 hours. Upon the ex-
piry of 72" hour, the person concerned is considered as a hunger striker (Gordon,
p- 350). According to the opinion with which we also agree, it is not reasonable
to determine a certain period of time in this sense. The starting period of hunger
strike should be determined on the basis of the physical characteristics that may
vary by person (Levy, p. 9).
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provides information on the physical and mental damages that may
result from his/her act. The psychosocial service unit at the penitentia-
ry institution also takes necessary steps so as to persuade the prisoner
to discontinue his/her act.

As regards the force-feeding process at the penitentiary institu-
tion, the existence of a life-threatening situation is not required as a
condition, but the continuation of the act in spite of all persuasive ef-
forts is deemed sufficient. In this case, the Law entails the feeding of
the concerned prisoner in an appropriate environment according to
the regime designated by the physician of the penitentiary institution.
Although the notion “forced” is not used in the statutory regulation, it
is not possible to define the feeding process, which is against the will
of the prisoner, with another adjective.

This statutory regulation, which concerns the person himself, his
dignity and self-respect, should not be taken into consideration sepa-
rately but in conjunction with the framework set by the jurisprudence
of the ECHR. The standards set by the ECHR in the cases such as
Nevmerzhitsky v. Ukraine (2005) and Ciorap v. Moldova (2007) where it
found a violation are as follows:*

Force-feeding must:
* Be medically necessary;
* Beintended for saving the life of the person concerned;

* Involve safeguards such as right to challenge, judicial review, the
adoption of the force-feeding process on the basis of a written re-
port, and the conduct of the process by a competent physician;

* Beconducted, through the most lenient method of intervention, in
a way that would not infringe human dignity and self-respect;

* Not turn into a means of pressure and punishment so as to put an
end to the strike.

As is seen, the ECHR does not find the lack of consent problematic
in the provision of food ad fluids provided that the intervention with
the strike must not degrade human dignity. Human dignity is a basic

8  Levy, p. 30.
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value that must be respected by the State in its all acts and actions.
The last paragraph of Article 82 of Law no. 5275 also entails that the
coercive measures to be taken must not be of derogatory nature. This
requirement laid down therein is the citation of the known facts. If it
had not been cited, there would be still nothing to decrease the State’s
obligation to respect human dignity under the Constitution and inter-
national conventions.

At this point, it should be useful to take into consideration the
recommendation given to the physicians by the World Medical As-
sociation in the Tokyo Declaration, which was last updated in 2016:%¥
“Where a prisoner refuses nourishment and is considered by the physician
as capable of forming an unimpaired and rational judgment concerning the
consequences of such a voluntary refusal of nourishment, he or she shall not be
fed artificially, as stated in WMA Declaration of Malta on Hunger Strikers.
The decision as to the capacity of the prisoner to form such a judgment should
be confirmed by at least one other independent physician. The consequences of
the refusal of nourishment shall be explained by the physician to the prisoner.”

As is seen, force-feeding is categorically rejected even if it will be
performed for the sake of the prisoner in terms of medical ethics.”

In the same vein, in the report issued by the United Nations Com-
mittee against Torture in 2016 with respect to Israel, it was considered
that pursuant to the Israeli legislation, the force-feeding of a hunger
striker (even if he has full capacity to form a judgment) without his
consent constituted a violation of the prohibition of ill-treatment and
was found in breach of the UN Convention against Torture (Article
16).”

In the report of the UN Human Rights Committee regarding
Guantanamo,USA, it is stated that force-feeding is in itself a violation
of human rights; and that in cases where this violation is accompanied

8 Turkish version of the WMA Declaration of Tokyo, with official name “Guide-

lines for Physicians Concerning Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment in relation to Detention and Imprisonment”, is available
at https://www.ttb.org.tr/images/ stories/haberler/file/DTB_Tokyo_Bildirge-
si_2016.pdf (08.02.2021)

Levy, p. 22.

1 The report is available at https:/ /www.refworld.org/docid/57a99c6a4.html
08.02.2021).
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with use of disproportionate force, the impugned act will amount to
torture and ill-treatment. According to the report, force-feeding not
only infringes the right to health of the person concerned but also
amounts to the violation of the ethical principles in respect of the phy-
sician taking a role in the force-feeding process.”

In fact, it should be questioned whether force-feeding would, by
its very nature, infringe human dignity in that human dignity is at the
core of the law. Is it possible to conduct the force-feeding process with-
out infringing the human dignity, when the person concerned is con-
scious, by disregarding his preference that is strictly based on his own
will? In consideration of the minimum standards set by the ECHR, it
may be concluded that Article 82 § 1 of Law no. 5275 does not fall foul
of the Convention. However, when human dignity comes into play in
this context, it should be acknowledged that it is not so easy to prop-
erly apply this statutory provision and similar ones. We therefore con-
sider that it is partly this difficulty that makes the tendency -whereby,
in practice, the striker who cannot be persuaded is taken to the hospital
(as a subsequent stage) instead of being force-fed at the prison- pre-
dominant. We argue that this tendency in practice must be incorpo-
rated into the legislation as a provision and that the force-feeding of
a prisoner, who is fully conscious, must be completely abandoned. In
cases where it is found established that the prisoner is fully conscious
and insists on his decision to refuse nourishment with his/her free
will, the desire and will of that person should be respected. Therefore,
Article 82 § 1 of Law no. 5275 should be amended accordingly.”

3. Forced Medical Treatment (Article 82 § 2 of Law no. 5275)

a. Legal Framework

Article 82 § 2 of Law no. 5275 sets forth “Regarding any convicts who
refuse nourishment and carry on a hunger strike or “death fast” and who are
diagnosed, by the institution physician, to be in a life-threatening situation or

% Pages 88 and 94 of the Report. The report, titled “Situation of detainees at
Guantanamo Bay”, is available at https://undocs.org/E/CN.4/2006/120
(08.02.2021).

In the same vein, Unver, “‘Tiirk Tip Hukukunda Riza (Consent in the Turkish
Medical Jurisprudence)”, p. 284.
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to have lost consciousness despite the measures taken and the efforts made un-
der the first paragraph, medical tests, treatment, feeding and other measures
for medical examination and diagnosis shall be conducted in the institution
ot, if not possible, by immediately taking them to a hospital, regardless of their
will, provided that such measures and interventions do not pose a danger to
their health and life.”

Accordingly, at the time when the prisoner who is still on a hunger
strike is diagnosed, through the report issued by the physician, to be
in a life-threatening situation or have lost his consciousness, he will
be provided with medical treatment at the penitentiary institution or,
if not possible, at a hospital, without his consent being sought. This
practice is applied mainly in cases of death fast. The matter of medical
intervention comes into play mainly also at this stage.

At this stage, certain measures such as medical tests, treatment and
feeding for the purpose of medical examination and diagnosis will be taken
with respect to the striker. In the meantime, a distinction must be made
between the force-feeding that may be performed by everyone as set
forth in Article 82 § 1 of Law no. 5275 and the force-feeding for the
purpose of medical treatment laid down in Article 82 § 2 thereof. As
the feeding process to be conducted by a physician or health-care staff
is also a part of medical treatment, this process should be regarded as
a medical intervention. It is beyond any doubt that the feeding of a
person who is in a life-threatening situation may be ensured through
medical methods.

The difference in approach adopted in the Turkish legal system
with respect to the hunger strike by a free person and the one by a
prisoner becomes apparent at this very stage. Article 82 § 2 of Law no.
5275 does not confine the relationship between the prisoner and the
physician merely to a patient-physician relationship and does not ac-
cordingly respect the will of the striker after a certain stage.

In the light of the international documents, it appears that this is-
sue is left to the discretion of the domestic legislation within the scope
of certain standards. For instance, the European Committee for the Pre-
vention of Torture and Inhuman or Degrading Treatment or Punish-
ment (“CPT”) notes in the instrument, titled the CPT Standards, which
was issued in 2002: “In the event of a hunger strike, public authorities or
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professional organisations in some countries will require the doctor to inter-
vene to prevent death as soon as the patient’s consciousness becomes seriously
impaired. In other countries, the rule is to leave clinical decisions to the doctor
in charge, after he has sought advice and weighed up all the relevant facts.”**
In the same vein, the Resolution of the Council of Europe, Committee
of Ministers also endorses the Turkish legislation.”

It is important and necessary for the domestic legislations to con-
tain provisions with respect to the actions that must be taken or avoid-
ed in case of a hunger strike at prisons. The Report on the Netherlands
issued by the Committee against Torture of the Council of Europe in
2007 is a guideline on this matter. According to the Report, there must
be clear and comprehensible rules regarding the steps to be taken in
the event of a hunger strike at prisons, and these rules must make a
substantive reference to the supervisory power conferred upon the
health-care staff.”

In comparative law, many countries adopt an approach which
deems necessary medical intervention with respect to a prisoner on
hunger strike just after the strike entails a risk to the prisoner’s life.””
On the other hand, pursuant to “Law on Provisional Release on Medi-
cal Grounds” enacted in 1913 by England, which does not make any
distinction between hunger strikes of a prisoner and a free person, the
prisoners on a hunger strike are released when their health deterio-
rates.” Through another law issued in 1974 in England, any medical

% The Turkish version of the document is available at the UNHCR's website:
https:/ /www.refworld.org/ cgi-bin/ texis/vtx/rwmain/opendocpdf.
PDF?reldoc=y&docid=4d78827e2 (05.02.2021)

According to the Appendix to the Recommendation no. R (98) 7 concerning the
Ethical and Organisational Aspects of Health Care in Prison, issued by the Coun-
cil of Europe Committee of Ministers, “If, in the opinion of the doctor, the hunger
striker’s condition is becoming significantly worse, it is essential that the doctor
report this fact to the appropriate authority and take action in accordance with na-
tional legislation (including professional standards). The Recommendation is ava-
ilable at https://cte.adalet.gov.tr/Resimler/Dokuman/1982019151705tavsiye_
kararlari.pdf (05.02.2021).

% The CPT’s Report on the Netherlands (2007), https:/ /rm.coe.int/168069780d
(07.02.2021).

Radu-Florin Geamanu, Hunger Strikes and Force-Feeding in Prisons, Challenges
of the Knowledge Society; Bucharest 2016, p. 64.

https:/ /www.parliament.uk/about/living-heritage/ transformingsociety/ elec-
tionsvoting/womenvote/ case-study-the-right-to-vote/ the-right-to-vote /win-
son-green-forcefeeding/ cat-and-mouse-act/ (09.02.2021)
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treatment and force-feeding against the will of the prisoner on a hun-
ger strike is prohibited.” In the USA, the decision is taken through
a court decision, and medical interventions, including force-feeding,
with respect to a hunger striker is mainly allowed.'® The American Su-
preme Court finds acceptable the force-feeding that does not infringe
the prohibition of ill-treatment and torture and differentiates between
those who are at prisons and those who are not in terms of the bounda-
ries of hunger strike.!™

b. Medical Ethics and the Turkish Medical Association’s
Approach to the Matter

In the documents of the universal medical ethics, a hunger striker
with deteriorating health is, in any case, regarded merely as a patient,
and no distinction is made between those who are and are not placed
at prison. For instance, the Malta Declaration treats equally the hunger
strikes of free persons and those of the prisoners and puts forward
its perspective on this matter as follows: “Hunger strikes occur in vari-
ous contexts but they mainly give rise to dilemmas in settings where people
are detained (prisons, jails and immigration detention centres). There is a
physician-patient relationship between the hunger striker and the physician.
As is the case for any patient, the physician may conduct the process through
recommendations or treatment.” The Declaration advises that individu-
als” autonomy should be respected, noting that the decision given by
the striker of his own free will when he is fully conscious should be
taken into consideration at the subsequent stages. As a result, it is sug-
gested that a convict refusing medical treatment be left to die in dignity,
without any restriction, reservation or exception.

“The Manual on Effective Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment”, issued by the UN in 1999 (the Istanbul Declaration) took the
ethical standards of patient-physician relationship a step further. Ac-
cordingly, it is recommended that in case of any contradiction between

% James Welsh, “Responding to Food Refusal: Striking the Human Rights Balance”,
Interrogations, Forced Feedings, and The Role of Health Professionals (eds. Ryan
Goodman&Mindy J. Roseman), Harvard University Press, 2009, p. 147.

100 Gordon, p. 348.

101 Gordon, p. 358 et seq.
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the ethical obligations incumbent on the health-care staff and domestic
legislation, not the legislation but the ethical principles be abided by.'*

In this sense, as also indicated in the principles declared by the
Turkish Medical Association, “if the hunger striker loses his consciousness
or falls into a coma, the physician shall take an action in consideration of the
final decision of the hunger striker.” At this stage, making a distinction on
the basis of whether the striker is a prisoner would fall foul of the Phy-
sician’s Pledge, Declaration of Geneva adopted by the World Medical
Association, which would amount to discrimination.'®

According to the ethical principles of the Turkish Medical Asso-
ciation, the physician should check the striker’s state on a daily basis
and inform him/her of the probable consequences of his/her refusal to
eat. The physician should also keep a medical follow-up form where it
should be certainly indicated whether the person concerned will con-
sent to medical treatment in the event of loss of consciousness.'™

The opinion of the Ethical Board of the Medical Association, which
is dated 24 September 2018, also points out that the medical profession
does not entail the duty of keeping the person alive at all costs but pri-
marily requires respect for his personal autonomy and dignity. Accord-
ing to the Ethical Board, in the event of hunger strikes, ethical values
such as respect for personal autonomy, informed consent, privacy and
right to refuse medical treatment within the framework of physician-
patient relationship that is based on trust should be taken into consider-
ation.'® The physician may administer medical treatment only when he
considers that the previous expressions whereby the person concerned
has refused medical treatment were uttered under duress. In that case,

12 https:/ /tihv.org.tr/ wp-content/ uploads/2020/ 04/ istanbul-protokolu.pdf (p.
15).

15 Onur Naci Karahanci & Niiket Ornek Biiken, “Evrensel Etik ilkeler Isiginda Aglik
Grevleri ve Hekimlik (Hunger Strikes and Medical Profession in the light of Uni-
versal Ethical Principles)”, Siirekli Tip Egitimi Dergisi, Vol. 26 Issue 4, 2017, p. 170.

104 Turkish Medical Assoc1at10n, “Aclik Grevi Sirasinda Tibbi Etik lkeler ve Bunun

Yansimalari (Ethical Principles in Medicine during a Hunger Strike and Repercus-

sions)”: https:/ /www.ttb.org.tr/aclik_grev/tibbi.html (10.02.2021).

Turkish Medical Association, “Ozgtirliigiinden Yoksun Birakilanlarin Saghk Hak-

ki ile Tlgili Etik Kurul Gorast (Ethical Board’s Opinion on the Right to Health of

Those Deprieved of Liberty)”:

https:/ /www.ttb.org.tr/makale_goster.php?Guid=ccat6a7e-bff9-11e8-bd56-

00aab55ab5dcd (10.02.2021)
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it is suggested that if the hunger striker still intends to continue his/her
strike after his/her life is saved and he/she regains his/her competence
to form a judgment, his/her will must be respected.'®

As is seen, the approach adopted by the Turkish Medical Associa-
tion regarding the force-feeding of prisoners are in keeping with the in-
ternational instruments (notably the Tokyo and Malta Declarations).'””

c. May the pertaining statutory provision be disregarded?

Given the statutory provision which necessitates medical inter-
vention with respect to the convicts and detainees who are on a hun-
ger strike and who are currently in a life-threatening situation, the re-
quirements of medical ethics run counter to the provisions of domestic
law. In that case, the physician may disregard an applicable statutory
provision only when the State is a party to a Convention that directly
refutes this provision. At this very moment, there is no superior nor-
mative provision that would set aside the application of the relevant
law. In this framework, we should also note that we disagree with the
argument that the provisions in Law no. 5275 have become unlawful
as the European Convention on Biomedicine, a part of Turkish domes-
tic law, embody different provisions'®. The provisions of this Conven-
tion have no direct bearing on the medical intervention with respect to
the convicts and detainees on hunger strike.

The Law no. 5275 may be found to fall foul of ethical standards
and criticised as it in its current form sets aside the will of the person
concerned.'” However, these criticisms cannot undoubtedly have the
capacity to change a statutory rule within the legal order that is to be

196 Turkish Medical Association, “Aclik Grevleri ve Hekimler Klinik, Etik Yaklasim
ve Hukuksal Boyut (Hunger Strikes and Physicians: Clinical and Ethical Appro-
ach and Legal Aspect)” Manual, Ankara 2012, p. 19.

107 Serkan Cengiz, “Mahpuslarin A¢lik Grevi ve Zorla Besleme Parodoksu Isiginda

Hekim Sorumlulugu (Physician’s Responsibility in the light of the Paradox of the

Prisoners” Hunger Strike and Force-Feeding)”, Tiirkiye Barolar Birligi Dergisi, Issue

88, 2010, p. 431.

Cengiz, p. 437; Yticel, “Medeni Hukuk Bakis Acistyla... (... from the perspective

of Civil Law)”, p. 200.

For certain criticisms in this sense, see Yener Unver, “Hekim ve Hasta Haklarinin

Ulusal ve Uluslararast Hukuk Ag¢isindan Konumlandirilmas: (Assessment of

Physicians” and Patients” Rights in terms of National and International Law)”,

Ceza Hukuku Dergisi, Y. 2, Issue: 1, April 2007, p. 208 et seq.
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abided by. Then, if a conflict is at stake, the common ground to be
found must be not the ethical but the legal ground." Ethical principles
may have a compelling effect that would require a change with respect
to a statutory provision but cannot substitute itself for such a change.

In that case, the application of the approach based on personal au-
tonomy also with respect to the convicts and detainees whose lives
are at risk would constitute an infringement of law. That is because
the Turkish legal order introduces a clear exception to the principle of
personal autonomy, which is conferred on patients, in respect of those
who are held in prisons.

On the other hand, the fact that medical intervention with respect
to a convict is deemed legitimate after a stage when his life is at risk
should not be construed to the effect that the State may be indifferent
to the situation until that moment. As both the Constitutional Court
and the ECHR qualifies this act as a form of the freedom of expression,
the administration should henceforth incorporate this approach into
its process management. In this sense, the State is expected to conduct
the strike process in a transparent manner which is subject to supervi-
sion. The independent watchdog institutions and human rights agen-
cies should be allowed to get in contact with the administration and
strikers as well as to make public the justified expectations of the strik-
ers. Likewise, the ombudsman should effectively scrutinise the com-
plaints raised by the convict."" In brief, it should be acknowledged
that hunger strike is a means of expression for convicts and detainees.
Accordingly, there may be some cases where this right is abused, con-
fined to the circumstances where “hunger strike is embarked on by the
person concerned solely for relieving himself of punishment”.!'2

4. Physician’s Responsibility

In consideration of all elements of a medical intervention, it ap-
pears that the medical intervention with respect to a convict on hunger
strike does not comprise the right to informed consent. As explained
above, the gap resulting from the lack of consent of the person con-
cerned is eliminated and filled in by the relevant Law.

10 Ekici Sahin, p. 231.
- Levy, p. 45.
12 Seving, p. 162.
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In the event where the hunger striker’s life is at risk or he losses
his consciousness, the physician must initiate the medical treatment
without the consent of the striker being sought, pursuant to Article 82
§ 2 of the Law no. 5275.' The failure to engage in medical intervention
with the convict, who is in a critical state of health, even in line with
his current or previous explicit will, may give rise to the offence of in-
tentionally causing death by negligence. The non-intervention may be
considered to constitute a direct and active involvement of the physi-
cian in cases where, as set forth in Article 83 of the TCC, “the physician
has an obligation, deriving from law or a contract, to perform certain acts
with his direct and active involvement and has previously endangered the life
of another person due to his behaviour”. In this sense, a statutory regula-
tion or a convention provision creates a form of guarantor relation-
ship between patient and physician."* The guarantor underlying the
physician’s obligation to make medical intervention with respect to a
hunger striker is Article 82 § 2 of Law no. 5275.

In cases where the convict, who is unconscious, loses his life in
spite of the medical intervention, the physician will incur no respon-
sibility. Moreover, even if the death results from the risky medical in-
tervention, no responsibility should be placed on the physician. That
is because every health-care service involves, by its very nature, risks,
and the obligation incumbent on the physician in this sense is confined
to the prevention of any increase in the risk."> This incident may be ex-
plained through the theory of “objective imputation”, which prevents
the imputation of criminal liability on the offender despite the causal
link, and the hypothesis of “permissible risk”, a standard inherent in
the former theory.!'® Permissible risk is the maximum extent to which

3 For an assessment to the effect that the right to self-determination should be enjo-

yed not merely by free persons but by everyone and that accordingly, the physml—
an should not be obliged to make a medical intervention, see Omer Celen, “Oliim
Yardimi A¢isindan Hekimin Sorumlulugu (Physician’s Liability in terms of Assis-
tance to Die)”, Erzincan Universitesi Hukuk Fakiiltesi Dergisi, Vol. 11, Issue. 3- 4, 2007,
p- 68.

1 Veli Ozer Ozbek & Koray Dogan & Pinar Bacaksiz, Tiirk Ceza Hukuku Ozel Hii-
kiimler (Special Provisions in the Turkish Criminal Law), Ankara 2020, p. 168.

5 Hakan Hakeri, T1p Hukuku (Medical Jurisprudence), Ankara 2012, p. 191.

16 As regards the “permissible risk”, which prevents the attribution of any liability
due to an act performed, see Bahri Oztiirk & Mustafa Ruhan Erdem, Uygulamalt
Ceza Hukuku ve Giivenlik Tedbirleri Hukuku (Applied Criminal Law and Secu-
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posing a risk is legally allowed.” Accordingly, within the extent of
risk allowed by law, any liability resulting from a medical intervention
performed with due diligence for treatment is not objectively imputed
on the physician."®

At the time when the convict regains consciousness (and there
is no life-threatening situation), Article 82 of Law no. 5275 must no
longer be applied, and Articles 24 and 25 of the Regulation on Patients’
Rights must be fully applied. Therefore, if the convict refuses medical
treatment, it will be necessary to discontinue the treatment pursuant
to “patient’s” veto power in medicine.'” If the discontinuation of treat-
ment results in death, the physician cannot be objectively held respon-
sible on account thereof. Besides, it is not true to attribute any fault to
the administration on the ground that there has been a violation of the
right to life. It is necessary and sufficient for the State to take the neces-
sary measures for saving the convict’s life.!®

Medical intervention with respect to those who are on a death fast
is an outcome of the relation between detainee/convict and the State
that involves special care, protection and discipline.'”® This relation
will be at stake also for the convict/detainee receiving treatment in a
hospital. However, if the detainee/convict is released under Article 16
§ 2 of Law no. 5275'2, Article 82 of the same Law will be no longer ap-
plicable to the striker, and the impugned act will not be different than
a hunger strike or death fast embarked on by free persons.

rity Measures Law), Ankara 2020, p. 234-238.

17 Centel & Zafer & Cakmut, p. 284.

118 Centel & Zafer & Cakmut, p. 284.

19 At this point, there is a probability for occurrence of vicious circle. That is to say,
when the convict, being fully conscious, refuses medical treatment will then lose
his consciousness, and therefore, he may once again undergo a medical treatment.
Accordingly, the cycle of refusal -losing consciousness - medical treatment - re-
gaining consciousness - refusal may be repeatedly at stake. The only way in the
Turkish legal order to avoid such vicious circle is the suspension of execution of
sentence or discontinuation of detention.

120 ECHR'’s judgment Horoz v. Tiirkiye, (no. 1639/03, 31.03.2009).

121 Baris R. Erman, Tibbi Miidahalelerin Hukuka Uygunlugu (Lawfulness of Medical

Interventions), Ankara 2003, p. 199.

“In case of other diseases, the execution of the sentence is continued at the wards

allocated for prisoners in the official health-care institutions. However, the execu-

tion of the imprisonment sentence constitutes, even under these circumstances, a

certain risk to the prisoner’s life, the execution of his sentence shall be suspended

until recovery.”

122
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In this context, in practice, there are some cases where the per-
son on a death fast is released (if he is a detainee, through conditional
bail'®; and if he is a convict, through a decision suspending the execu-
tion of sentence) when his/her state of health deteriorates to a critical
extent. In its relevant judgment, the Court of Cassation also ordered,
pursuant to Article 16 § 2 of Law no. 5275, “the suspension of the execu-
tion of the sentence until recovery” regarding a prisoner on remand who
refused medical treatment despite the high life-threatening risk.' This

123 We are of the opinion that the law-maker, incorporating the opportunity of con-

ditional bail in case of a fatal disease into Article 109 of the Code of Criminal Pro-
cedure through Law no. 7242 and dated 14.4.2020, needs to recall this procedural
practice that has been already applicable. This provision in question reads as fol-
lows: “(4) it may be decided that the suspects who are found, pursuant to Article
16 § 3 of Law no. 5275 on the Execution of Sentences and Security Measures, dated
13.12.2004, to be unable to maintain his life alone under the conditions of the pen-
itentiary institution on account of a fatal disease or a disability he suffers and the
female suspects, who are pregnant or who have given birth in the last six months
be granted conditional bail, instead of being detained on remand.” )

12 “A report was issued on 02.09.2020 by the Chief Physician’s Office of the Istanbul
Kanuni Sultan Siileyman Training and Research Hospital in reply to the letter of
the same date, which sought information as to whether Aytac Unsal, a prisoner on
remand pending appeal at the time when his case was under appeal examination,
was still on a hunger strike, whether he consented to a medical treatment, wheth-
er he was in a life-threatening situation, and as well as about his current state of
health. In this report, it is noted that the patient, who has been on a hunger strike
for 212 days, refuses every kind of intervention for both medical diagnosis and
treatment; that however, given the patient’s state of health and literature data, it is
considered that his life is at risk and he is under the risk of a sudden cardiac arrest
due to electrolyte imbalance resulting from hunger strike. The provision allowing
for the suspension of the execution of sentence due to a life-threatening disease,
which is laid down in Article 399 § 2 of Law no. 1412 on Criminal Procedure, is
embodied in the same way in Article 16 of Law no. 5275. It has been observed that
the prison administration has taken all necessary measures and thus referred the
patient to a fully-equipped hospital for treatment so as to ensure the accused to
suffer from hunger strike to a minimum extent, but as he refused medical treat-
ment, his state of health deteriorated; and that the accused going on the hunger
strike by refusing all recommendations for termination of hunger strike and for
a medical treatment is still in a life-threatening situation. The law-maker, which
does not make a distinction as to whether the life-threatening disease, which posed
an obstacle to his continued placement in the prison, has been due to the own fault
of the accused or due to natural causes, allows for the suspension of the execution
of sentence until recovery. In the light of these explanations and previous judicial
practices, it has been decided that as Aytagc Unsal’s continued placement in the
prison or the special ward in a hospital allocated for prisoners endangers his life,
the execution of his sentence would be suspended under Articles 16 § 2 and 116
§ 1 of Law no. 5275 and he would be granted conditional bail...” (Judgment no.
E. 2020/1499 K. 2020/3679 and dated 03/09/2020, delivered by the 16th Criminal
Chamber of the Court of Cassation).
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practice has a little bit smoothed the way for physicians getting stuck
between ethical principles and the legislation.

It should be also added that if a forensic report -which finds incon-
venient continued execution of the sentence in prison in case of medi-
cal diagnoses such as Korsakoff syndrome or cachexia- does not make
a reservation in respect of the detention ward in hospitals, the execu-
tion of the sentence may be continued in the hospital. In that case, the
medical intervention with respect to the person concerned will not fall
foul of the Convention.'” We consider that this situation must be con-
sidered as a minimum standard, and the forensic report may ensure
the release of the person concerned also in that case. In the same vein,
it should be born in mind that the patient suffering from Korsakoff
syndrome is in need of not treatment but nursing care. Therefore, it
should be re-considered whether the continued execution of the sen-
tence imposed on the convict-patient, who has almost no prospect of
recovery, is necessary given the expected benefit of the execution.'*

Conclusion

1. Hunger strike is an act of protest that falls into the scope of the
freedom of expression as a means of raising an objection or ex-
pressing a request.

2. The hunger strike or death fast embarked on by free persons can-
not be terminated, without the striker’s consent, even at the most
critical stage. The European Convention on Human Rights and
Biomedicine, a part of the Turkish domestic law, and the Regu-
lation on Patients” Rights embodying provisions in parallel with
the former attach utmost importance to personal autonomy on this
matter.

3. As there is no contradiction, with respect to the conditions of med-
ical intervention in case of a hunger strike of free persons, between
ethics and law, the physician may also follow the ethical princi-
ples.

13 ECHR’s judgment in the case of Ozgiil v. Tiirkiye (no. 7715/02, 06.03.2007).
126 Manual on Health-Care Services in the Penitentiary Institutions, edited by Prof.
Dr. Zafer Oztek, Ministry of Justice, 2012, p. 190.
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It is a legal requirement that the will of the prisoner on a hunger
strike will no longer be respected at the very moment when his/
her state of health attains a critical stage. In other words, a medi-
cal intervention is necessary with a hunger strike by the prisoners,
even against their will, when their life is at risk or they lose con-
sciousness.

A physician performing a medical intervention with respect to a
convict/detainee on hunger strike without his/her consent has
acted in breach of ethical principles but in accordance with the
law. In that case, there is no liability incurred by the physician in
that the physician applies the statutory provision.

If a decision ordering the suspension of the execution of sentence
is given with respect to a convict/detainee, who is on a hunger
strike, the question whether medical intervention is necessary will
be ascertained according to the general rules of the physician-pa-
tient relationship.

Article 40 § 2 (g) of Law no. 5275, which envisages the imposition
of a disciplinary sanction on the hunger striker in prison, is com-
patible neither with the essence, in legal terms, of the act nor with
the requirements of a democratic society.

As regards force-feeding, the relevant Law does not seek even the
condition that life of the convict/ detainee has been endangered or
he has lost consciousness. It is almost impossible to force-feed a
conscious person without harming his/her dignity. This statutory
regulation must be amended in line with the documents of medi-
cal ethics and the standards set by the ECHR.

In the circular of the Ministry of Justice, it is set forth in an ex-
plicit and accurate manner that a convict/detainee who is not on
a hunger strike but merely a patient has the right to refuse medi-
cal treatment in hospital. However, it is not sufficient to regulate
this matter only through the regulatory act of the administration
or with reference to ethical principles. The Law no. 5275 should
necessarily embody provisions within the framework of the same
understanding.

10. Given the consideration that the actual aim of a hunger striker,
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who is even on a death fast, is not to die but to ensure that his
desire be properly taken into consideration by the administration
and the public, the question as to the lawfulness of the impugned
intervention will continuously remain on the agenda. This kind of
consideration will also direct the administration to dwell upon the
means that will restrict the act of hunger strike but solutions that
will ensure the prevention of the taking place, from the very begin-
ning, of such act or the voluntary termination thereof.

11. In case of any contradiction between an ethical principle and a
statutory provision, it is not reasonable to argue that the physician
must disregard the law. Besides, such a case is extremely prejudi-
cial in terms of the principles of foreseeability and legal certainty.
In case of such contradiction, the step required to be taken should
be to implement the applicable statutory provision as well as to
raise awareness, with respect to the issue in question, among the
public and politicians for ensuring an amendment to the provision
in question.

References

Books

Centel Nur & Zafer Hamide & Cakmut Ozlem, Kisilere Kars1 Islenen Suglar (Offences
Committed against Persons), Istanbul 2007.

Centel Nur & Zafer Hamide & Cakmut Ozlem Yenerer, Tiirk Ceza Hukukuna Giris
(Introduction to the Turkish Criminal Law), Istanbul 2020.

Cakmut Ozlem, Tibbi Miidahaleye Rizanin Ceza Hukuku Acisindan Incelenmesi (As-
sessment of Consent to Medical Intervention in terms of Criminal Law), Istanbul
2003.

Doénmezer Sulhi & Erman Sahir, Nazari ve Tatbiki Ceza Hukuku (Theoretical and
Practical Criminal Law), Vol.2, istanbul 1994.

Ekici Sahin Meral, Ceza Hukukunda Riza (Consent in Criminal Law), Ankara Uni. Dok-
tora Tezi, Ankara 2010, p. 258).

Erman Baris R., Tibbi Miidahalelerin Hukuka Uygunlugu (Lawfulness of Medical In-
terventions), Ankara 2003

Geamanu Radu & Florin, Hunger Strikes and Force-Feeding in Prisons, Challenges of
the Knowledge Society, Bucharest 2016.

Hakeri Hakan, Tip Hukuku (Medical Jurisprudence), Ankara 2012.

Icel Kayihan, Ceza Hukuku Genel Hiikiimler (General Provisions of the Criminal
Law), Istanbul 2018.



42  Hunger Strike in the Pendulum of Ethics and Law

Inceoglu Sibel, Olme Hakki (Right to Die), Istanbul 1999.

Koca Mahmut & Uziilmez ilhan, Tiirk Ceza Hukuku Genel Hiikiimler (General Provi-
sions of the Turkish Criminal Law), Ankara 2017.

Ozbek Veli Ozer & Dogan Koray & Bacaks1z Pinar, Tiirk Ceza Hukuku Ozel Hitkiim-
ler (Special Provisions in the Turkish Criminal Law), Ankara 2020.

Ozgeng Izzet, Tiirk Ceza Hukuku Genel Hiikiimler (General Provisions of the Turkish
Criminal Law), Ankara 2014.

Oztiirk Bahri & Erdem Mustafa Ruhan, Uygulamali Ceza Hukuku ve Giivenlik Ted-
birleri Hukuku (Applied Criminal Law and Security Measures Law), Ankara
2020

Soyaslan Dogan, Ceza Hukuku Genel Hiikiimler (General Provisions of the Criminal
Law), Ankara 2016.

Toroslu Nevzat, Ceza Hukuku Genel Kisim (Criminal Law, General Section), Ankara
2019.

Unver Yener, Ceza Hukukuyla Korunmast Amaglanan Hukuksal Deger (Legal Value
Intended to be Protected through Criminal Law), Ankara 2003.

Yenerer Ozlem, Tibbi Miidahaleye Rizanin Ceza Hukuku Agisindan Incelenmesi (As-
sessment of Consent to Medical Intervention under Criminal Law), Istanbul 2002.

Articles

Akinc Sahin, “Irade Mubhtariyeti Ilkesi ve Sahsiyet Haklar1 Acisindan Otenazi, Aclik
Grevi ve Oliim Orucu (Euthanasia, Hunger Strike and Death Fast in terms of
Principle of Party Autonomy and Personal Rights”, Selguk Universitesi Hukuk
Fakiiltesi Dergisi, Prof. Dr. Siileyman Arslan’a Armagan, Issue 6, 1998.

Asikoglu Eda Demirsoy, “Kisi Dokunulmazligi Hakki Baglaminda Riza Olmaksizin
Yapilan Tibbi Miidahaleler (Medical Interventions beyond Consent within the
context of the Right to Physical Integrity)”, Tiirkiye Adalet Akademisi Dergisi, Year
9, Issue 35, July 2018.

Atak Ismail, “Tibbi Miidahalelerin Hukuka Uygunluk Sartlar1 (Legality Conditions
of Medical Interventions)”, Tiirk Ortopedi ve Travmatoloji Birligi Dernegi Dergisi,
19/4, 2020.

Atalay Ayse Ozge, “Infaz Kurumlarindaki Aclik Grevlerine Devlet Miidahalesi So-
runu (Matter of State Intervention with the Hunger Strikes at the Penitentiary
Institutions)”, Bahgesehir Universitesi Hukuk Fakiiltesi Dergisi, Issue:109 - 110,
September - October 2013.

Aygormez Giilstin Ayhan, “Hukuki Kurum Rizanin, Tip Ceza Hukukunda Gegerli
Olarak Kurulmasi (Valid Functioning of Consent, as a Legal Institution, in the
Medical Criminal Law”, Yeditepe Universitesi Hukuk Fakiiltesi Dergisi, Vol. 6, Issue:
2, December 2009.

Bozkurt Kutluhan, “Otanazi ve Destekli Intihar-Uluslararasi Diizenlemeler ve Farkli
Ulkelerdeki Uygulamalar (Eeuthanasia and Assisted Suicide - International Reg-
ulations and Practices at Different Countries”, Yeditepe Universitesi Hukuk Fakiil-
tesi Dergisi, Vol. 14, Issue: 2, December 2017.



Union of Turkish Bar Associations Review 2022 Siileyman OZAR 43

Cengiz Serkan, “Mahpuslarin Aclik Grevi ve Zorla Besleme Parodoksu Isiginda Hek-
im Sorumlulugu (Physician’s Responsibility in the light of the Paradox of the
Prisoners” Hunger Strike and Force-Feeding)”, Tiirkiye Barolar Birligi Dergisi, Is-
sue 88, 2010.

Celen Omer, “Oliim Yardimi Agisindan Hekimin Sorumlulugu (Physician’s Liability
in terms of Assistance to Die)”, Erzincan Universitesi Hukuk Fakiiltesi Dergisi, Vol.
II, Issue. 3- 4, 2007.

Celik Can, “Insan Haklar1 Boyutuyla Zorla Besleme (Force-Feeding from the per-
spective of Human Rights)”, Fasikiil Hukuk Dergisi, Vol.: 6, Issue: 53, April 2014.

Erman Baris R, “Tiirk Hukukunda Tibbi Miuidahaleye Riza ve Tedaviyi Ret Hakk1
(Consent to Medical Intervention and Right to Refuse Treatment in the Turkish
Law)”, Fasikiil Hukuk Dergisi, Issue: 4, March 2010.

Feyzioglu Metin, Aclik Grevi (Hunger Strike)”, Ankara Universitesi Hukuk Fakiiltesi Der-
gisi, Vol. 43, Issue 1-4, 1993.

Gordon Amanda, “The Constitutional Choices Afforded to a Prisoner on Hunger
Strike: Guantanamo”, Santa Clara Journal of International Law, Vol. 345, 2011.

Gokcan Hasan Tahsin, “Hasta Haklarinin Bireysel Basvuru Yoluyla Korunmasi”,
Saglik ve Tip Hukukunda Sorumluluk ve Insan Haklar1 (“Protection of Patients’
Rights through Individual Application Mechanism”, Responsibilities and Hu-
man Rights in Health and Medical Jurisprudence), edited by Ozge Yiicel & Giir-
kan Sert, Ankara 2018.

Gokcen Ahmet, “Organ ve Doku Nakli Uzerine Diistinceler (Considerations on the
Organ and Tissue Transplantation)’, SUHFD Milenyum Armagani, Vol.8, Is-
sue.1-2, 2000.

Crosby Sondra S./Apovian Caroline M./Grodin Michael A., “Hunger Strikes, Force-
feeding, and Physicians’ Responsibilities”, The Journal of the American Medical As-
sociation, Vol. 298, No: 5, 2007.

Inceoglu Sibel, insan Haklari Bakimindan Otanazi (Euthanasia in terms of Human
Rights), Yeditepe Universitesi Hukuk Fakiiltesi Dergisi, Vol. 111, Issue: 2, Y. 2006.

Kanadoglu Korkut, “Tiirk Anayasa Hukukunda Saglik Alaninda Temel Haklar (Ba-
sic Rights relating to Health in the Turkish Constitutional Law”, Tiirkiye Barolar
Birligi Dergisi, Vol. 119, 2015.

Karahanct Onur Naci & Biiken Niiket Ornek, “Evrensel Etik ilkeler Isiginda Aclik
Grevleri ve Hekimlik (Hunger Strikes and Medical Profession in the light of
Universal Ethical Principles)”, Stirekli Tip Egitimi Dergisi, Vol. 26 Issue 4, 2017.

Koca Mahmut, intihara Yénlendirme Sugu (TCK m. 84) (Offence of Encouraging Sui-
cide (Article 84 of the Turkish Criminal Code), Ceza Hukuku Dergisi, Vol. 5, Issue:
12, 2010.

Kurt Munise Giilen, “Tibbi Miidahalelerde Aydinlatilmis Onam (Informed Consent
in Medical Interventions)”, Tiirkiye Barolar Birligi Dergisi, Issue: 146, 2020.

Levy Elkayam Cochav, “Facing the Human Rights Challenge of Prisoners” and De-
tainees” Hunger Strikes at the Domestic Level”, Harvard International Law Journal
Online, Vol. 57, 2015.



44 Hunger Strike in the Pendulum of Ethics and Law

Ova Nalan, “Tiirkiye'de Kose Yazilarinda Aclik Grevi Tartismalar1 (Discussions on
Hunger Strike in the Columns in Tiirkiye)”, Miilkiye Dergisi, 37/3, 2013.

Onok Rifat Murat, ““insan Haklar1 ve Tiirk Ceza Hukuku Acisindan, infaz Kurumlari
ve Tutukevlerindeki A¢lik Grevlerine Miidahale Etme Yiiktimlilugt ve Bunun
fhmalinden Dogan Sorumluluk (Liability to Intervene with Hunger Strikes at
Prisons and Detention Centres and Responsbility Arising from Any Failure to
do so, in terms of Human Rights and Turkish Criminal Law)”, KU Hukuk Fakiil-
tesi Dergisi, Vol. 4, Issue. 1-2, Istanbul, 2005.

Ozcan Burcu G. & Ozel Caglar, “Kisilik Haklari-Hasta Haklar1 Baglaminda Tibbi
Miidahale Dolayisiyla Cikan Hukuki iliskide Hekimin Hastay1 Aydinlatma
Yiktimlialugt ve Aydinlatilmis Rizaya Iliskin Baz1 Degerlendirmeler (The Phy-
sician’s Liability to Inform the Patient and Certain Assessments concerning In-
formed Consent within the meaning of the Legal Relationship arising from the
Medical Intervention in terms of the Personal Rights and Patients’ Rights)”, Hac-
ettepe Saglik Idaresi Dergisi, Vol. 10, Issue: 1, 2007.

Ozen Muharrem & Ekici Sahin Meral, Otanazi (Euthanasia), Ankara Barosu Dergisi,
Issue: 4, 2010.

Reyes Hernan, “Force-Feeding and Coercion: No Physician Complicity”, American
Medical Association Journal of Ethics, Volume 9, Number 10, October 2007.

Sever Cigdem D., “Hapishane Idarelerinin Yetkileri ve Hapsedilen Haklarinmn Srniri
(Powers of the Prison Administrations and Limits of the Rights of the Prisoners)”,
Tiirkiye Barolar Birligi Dergisi, Issue: 122, 2016.

Seving Murat, “Bir Insan Haklar1 Sorunu Olarak Aclik Grevleri (Hunger Strikes as a
Human Rights Issue)”, Ankara Universitesi SBF Dergisi, 57-1, 2002.

Sirma Ozge, “Achik Grevi (Hunger Strike)”, Fasikiil Hukuk Dergisi, Vol. 4, Issue 26,
January 2012.

Soyaslan Dogan, “Ttirk Hukuk Diizeni ve A¢lik Grevi Yapan Kisilere Miidahale So-
runu (Turkish Legal Order and Issue of Intervention with respect to Hunger
Strikers)”, Yargitay Dergisi, Vol. 16 Issue: 3, July 1990.

Sahin Musa Furkan, “Hekimin Gercek Vekaletsiz Is Goérmeden Kaynaklanan
Sorumlulugu (Physician’s Liability stemming from Genuine Benevolent Inter-
vention in Another’s Affairs)”, Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi
Dergisi, Vol. 1 Issue:1, 2019.

Taskin Ahmet, “Ceza ve Giivenlik Tedbirlerinin fnfazz Hakkinda Kanun’da Beslenmenin
Reddi (Refusal to eat under the Law on the Execution of Penalties and Security
Measures)”, Tiirkiye Barolar Birligi Dergisi, Issue: 62, 2006.

Tulay M. Emre, “Tiirk Ceza Hukukunda Intihara Yonlendirme Sugu (Offence of En-
couraging Suicide in the Turkish Criminal Law)”, Marmara Universitesi Hukuk
Fakiiltesi Hukuk Arastirmalar: Dergisi, Vol. 26, Issue: 2, December 2020.

Umit Ceyda, “Hekimlerin Mesleklerinin Uygulanmasindan Dogan Ceza Sorumlulugu
(Criminal Liability of the Physicians resulting from the Performance of Their Pro-
fession)”, Tiirkiye Adalet Akademisi Dergisi, Year: 8, Issue. 32, October 2017.

Unver Yener, “Tiirk Tip Hukukunda Riza (“Consent in the Turkish Medical Jurispru-
dence)”, Yeditepe Universitesi Hukuk Fakiiltesi Dergisi, Vol. 111, Issue: 2, 2006.



Union of Turkish Bar Associations Review 2022 Siileyman OZAR 45

Unver Yener, “Hekim ve Hasta Haklarmin Ulusal ve Uluslararast Hukuk Acisindan
Konumlandirilmas: (Assessment of Physicians” and Patients” Rights in terms of
National and International Law)”, Ceza Hukuku Dergisi, Y. 2, Issue: 1, April 2007.

Ustiin Cagatay & Ugurlubay G. Ayhan Aygérmez, “Saglik Hukukunda Bireyin Kendi
Gelecegini Belirleme Hakk: ve Bu Hakkin Etik A¢isindan Degerlendirmesi (The
Right to Self-Determination under the Health Law and Assessment of this Right
in terms of Ethics)”, Fasikiil Hukuk Dergisi, Vol. 6, Issue 53, April 2014.

Welsh James, “Responding to Food Refusal: Striking the Human Rights Balance”, In-
terrogations, Forced Feedings, and The Role of Health Professionals, Eds. Ryan
Goodman&Mindy J. Roseman), Harvard University Press, 2009.

Yiicel Ozge, “Saglik ve Tip Hukukuna fliskin Temel Kavramlar ve Ozneler, (Basic Con-
cepts and Subjects concerning the Health and Medical Jurisprudence)”, Saglik ve
Tip Hukukunda Sorumluluk ve Insan Haklari, edited by Ozge Yiicel & Giirkan
Sert, Ankara 2018.

Yiicel Ozge, “Medeni Hukuk Bakis Acistyla Tibbi Miidahalenin Hukuka Uygunlugunun
Kosullar1 (Conditions of Lawfulness of Medical Intervention form the Perspec-

tive of Civil Law), Saglik ve Tip Hukukunda Sorumluluk ve insan Haklari, edited
by Ozge Yiicel & Giirkan Sert Ankara 2018.

Institutional Publications

Ministry of Justice, Manual on Health-Care Services in the Penitentiary Institutions,
edited by Prof. Dr. Zafer Oztek, 2012.

Istanbul Bilgi Universitesi Yaynlari, Nazim Hikmet'in Aglik Grevi (Millete Verdigim
Acik Istidaya Canimi1 Pul Yerine Kullaniyorum) (Nazim Hikmet's Hunger Strike
-1 Use My Life as a Stamp on the Petition Submitted to the Nation), 2011.

Turkish Medical Association, “Aclik Grevleri ve Hekimler Klinik, Etik Yaklagim ve
Hukuksal Boyut (Hunger Strikes and Physicians: Clinical and Ethical Approach
and Legal Aspect)” Manual, Ankara 2012.

Web Resources

Malta Declaration:

https:/ /www.wma.net/ policies-post/ wma-declaration-of-malta-on-hunger-  strik-
ers/

Tokyo Declaration:

https:/ /www.ttb.org.tr/images/stories/haberler/file/ DTB_Tokyo_Bildirgesi_2016.
pdf

Recommendation no. R (98) 7 concerning the Ethical and Organisational Aspects of
Health Care in Prison, issued by the Council of Europe Committee of Ministers:
https:/ /cte.adalet.gov.tr/Resimler/Dokuman/1982019151705tavsiye_kararlari.
pdf

CPT Standards issued by the Council of Europe:

https://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.
pdf?reldoc=y&docid=4d78827e2

CPT’s Report on the Netherlands (2007):


http://www.wma.net/policies-post/wma-declaration-of-malta-on-hunger-
http://www.ttb.org.tr/images/stories/haberler/file/DTB_Tokyo_Bildirgesi_2016
http://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf

46  Hunger Strike in the Pendulum of Ethics and Law

https:/ /rm.coe.int/168069780d

World Health Organisation (WHO) “Health in Prisons”: https:/ / www.euro.who.int/
data/assets/pdf_file/0009/99018 /E9017.pdf

The report of 2016 on Israel issued by the United Nations Committee against Torture:
https:/ /www.refworld.org/docid /57a99c6a4.html

The 2006 Report of the UN Human Rights Committee regarding Guantanamo, USA:
https:/ /undocs.org/E/CN.4/2006/120

Istanbul Protocol:

https:/ /tihv.org.tr/ wp-content/uploads/2020/04/istanbul-protokolu.pdf

Turkish Medical Association, “Codes of Ethics of Medical Profession”:

https:/ /www.ttb.org.tr/mevzuat/index.php?option=com_content&id=65&Ite-
mid=31

Turkish Medical Association, “Hunger Strike of May 1996, Clinical Evaluation on
Death Fast”: https:/ /www.ttb.org.tr/eweb/aclik_grevleri/turkce4.html

Turkish Medical Association, Medical Principles as to Hunger Strike: https://www.
ttb.org.tr/aclik_grev/tibbi.html

Turkish Medical Association, “Ethical Board’s Opinion on the Right to Health of Those
Deprieved of Liberty”:

https:/ /www.ttb.org.tr/makale_goster.php?Guid=cca66a7e-bff9-11e8-bd56-
00aa55abbdcd

Summary of the ECHR’s judgments on hunger strike in prisons: https://www.echr.
coe.int/Documents/FS_Hunger_strikes_detention_TUR.pdf

Relevant judgments of the Constitutional Court: https:/ /kararlarbilgibankasi.anaya-
sa.gov.tr/

Judgments of the Court of Cassation and Council of State: www.uyap.gov.tr (karar
sorgulama)

Triple Protocol of 2000:

https:/ /www.ttb.org.tr/mevzuat/2005ek/ Ciltl.pdf

Triple Protocol of 2011:

https:/ /www.ttb.org.tr/mevzuat/images/stories/ Yeni_l_protokol.pdf
History of, and legislation of hunger strike in England:

https:/ /www.museumoflondon.org.uk/ discover/six-things-you-didnt-know-about-
suffragette-hunger-strikes

https:/ /www.exploringsurreyspast.org.uk/themes/subjects/ womens-suffrage/ suf-
frage-biographies/marion-wallace-dunlop-1864-1942/

https:/ /www.parliament.uk/about/living-heritage/ transformingsociety/ elections-
voting/womenvote/ case-study-the-right-to-vote/ the-right-to-vote/winson-gre-
en-forcefeeding/ cat-and-mouse-act/


http://www.refworld.org/docid/57a99c6a4.html
http://www.ttb.org.tr/mevzuat/index.php?option=com_content&id
http://www.ttb.org.tr/eweb/aclik_grevleri/turkce4.html
http://www.ttb.org.tr/aclik_grev/tibbi.html
http://www.ttb.org.tr/aclik_grev/tibbi.html
http://www.ttb.org.tr/makale_goster.php?Guid=cca66a7e-bff9-11e8-bd56-
http://www.echr.coe.int/Documents/FS_Hunger_strikes_detention_TUR.pdf
http://www.echr.coe.int/Documents/FS_Hunger_strikes_detention_TUR.pdf
http://www.uyap.gov.tr/
http://www.ttb.org.tr/mevzuat/2005ek/Cilt1.pdf
http://www.ttb.org.tr/mevzuat/images/stories/Yeni_l_protokol.pdf
http://www.museumoflondon.org.uk/discover/six-things-you-didnt-know-about-
http://www.exploringsurreyspast.org.uk/themes/subjects/womens-suffrage/
http://www.parliament.uk/about/living-heritage/transformingsociety/elections-

EVALUATION OF ACTUAL AGGREGATION AND
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INDIVIDUALS’ PEACE AND HARMONY
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GERCEK iCTiMA VE FIKRIi iCTIMA KURALLARININ
DEGERLENDIRILMESi

Bahar TOPSAKAL"

Abstract: The crime of disturbing individuals’ peace and har-
mony enacted in Article 123 of the Turkish Criminal Code (Turkish
Law No 5237) is mostly accepted as a “general and complementary”
type of crime in doctrine and judicial decisions. According to these,
if the actions that constitute the crime in question also constitute
another crime, they will be evaluated within the scope of the rel-
evant crime first and the perpetrator will not be convicted of the
crime of deterioration of peace and order. This pre-acceptance in
practice is far from always producing fair and just results; giving the
verdict of one crime without a meticulous evaluation in terms of the
uniqueness of the act is incompatible with the aim of the lawmaker
while preparing the law of the arrangement of conceptual aggre-
gation. In this study, a general framework regarding the crime of
disturbing the individuals’ peace and harmony was firstly included,
and then the rules of actual aggregation and conceptual aggrega-
tion were elaborated. Subsequently, practices of actual aggregation
and conceptual aggregation in terms of this crime were shown and
criticisms and proposals towards these practices were given in the
light of the Court of Cassation’s decisions.

Keywords: Peace and Harmony, Actual Aggregation, Concep-
tual Aggregation

Ozet: 5237 sayili Tiirk Ceza Kanunu’nun 123. maddesinde hiikiim
altina alinan kisilerin huzur ve stikununu bozma sugu, doktrinde ve
yargl kararlarinda ekseriyetle “genel ve tamamlayici” bir sug tipi
olarak kabul edilmektedir. Buna gére s6z konusu sucu olusturan
eylemler, ayni zamanda baskaca bir suqu da olusturuyorsa éncelikle
ilgili su¢ kapsaminda degerlendirme yapilacak ve fail hakkinda ayrica
kisilerin huzur ve stikununu bozma sugundan hiikiim tesis edilmey-
ecektir. Tatbikatta isbu 6n kabul, daima hakkaniyetli ve adaletli
sonuglar dogurmaktan uzak olup; fiilin tekligi bakimindan titiz bir
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degerlendirme yapilmadan tek sugtan hiikiim kurulmasi, kanun
koyucunun fikri ictima diizenlemesini hiikiim altina alirken guttugu
amag ile de bagdagmamaktadir. Calismada éncelikle kisilerin huzur
ve siikununu bozma suguna iliskin genel bir ¢erceveye yer veriler-
ek, gercek ictima ve fikri ictima kurallart detaylandiriimis; akabinde
atif yapilan sug bakimindan Yargitay kararlari perspektifinde ictima
uygulamalarina ve bu uygulamalara yonelik elestiri ile 6nerilere yer
verilmistir.

Anahtar Kelimeler: Huzur ve Siikiin, Gercek ictima, Fikri ictima

INTRODUCTION

Conceptual aggregation which is defined as “a person who com-
mits more than one offense through a single act shall only be sentenced
for the offense with the heaviest penalty” in Article 44 of the Turkish
Criminal Code No. 5237 and which is one of the exceptions to the ac-
tual aggregation that can be briefly defined as “the number of crimes
should be equal to the number of acts, and the number of punishments should
be equal to the number of crimes” ' can be defined as the collection of
more than one crime in a single act, or it can also be expressed as “one
act, more than one crime, one punishment”. The crime of disturbing
individuals” peace and harmony, which provides protection for the
spiritual aspect of personal liberty, is a type of crime in which the pro-
visions of conceptual aggregation are often applied in practice. In this
context, if the acts that constitute this crime also constitutes any other
crime, the evaluation shall be made first taking into consideration the
other crime, and the perpetrator shall not be convicted of the crime of
disturbing individuals” peace and harmony. Although the justification
of this practice is is stated in the doctrine as the fact that the crime in
question is accepted as a “general and complementary” type of crime,
both this acceptance and the reasoning of the Court of Cassation’s de-
cisions for conceptual aggregation are not consistent with the aim of
the legislator in defining aggregation. As it will be explained in detail
in this study, the most important condition for accepting the existence
of conceptual aggregation is the “single act”, and it is not possible to
apply the provisions of the conceptual aggregation if the existence of
more than one act is accepted in the legal sense. In the study, it is criti-

! https://www.mevzuat.gov.tr/
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cized that the criterion of “sameness of the act” is not taken into ac-
count in the implementation of aggregation carried out by referring to
the “general and complementary” crime type in terms of the crime of
disturbing individuals” peace and harmony; in this context, it is recom-
mended in the study that, in the event that there are groups of acts that
are not considered as the same, the perpetrator be prosecuted and con-
victed of both the crime of disturbing individuals” peace and harmony
and the other related crime by applying the provisions of actual ag-
gregation if the conditions exist. In the study, respectively, a morpho-
logical examination of the crime of disturbing individuals’ peace and
harmony was made, the conditions of existence of actual aggregation
and conceptual aggregation were explained, and finally, the practice
of aggregation applied for the type of crime and the criticism of and
suggestions for these practices were explained.

I. Crime of Disturbing Individuals’ Peace and Harmony

The crime of disturbing individuals’ peace and harmony is de-
fined in Article 123 of the Turkish Criminal Code No. 5237 as follows;
“Where a person persistently makes phone calls, creates noise, or otherwise
acts in an unlawful manner, with the aim of disturbing a person’s peace and
harmony the offender shall be sentenced to a penalty of imprisonment for a
term of three months to one year, upon the complaint of the victim”;* this
norm protects the right of individuals to live in peace of mind and
under the assurance of not being disturbed.? As is clearly stated in Ar-
ticles 17 and 56 of the Constitution of the Republic of Turkey num-
bered 2709, everyone has both the right to protect and improve his/
her corporeal and spiritual existence and the right to live in a healthy
and balanced environment.

In this context, in order for individuals to actively and efficiently
use their aforementioned rights, acts intended to violate these rights

2 https://www.mevzuat.gov.tr/

Similar to this article, a crime of misdemeanor was defined in Article 547 of the
TCC no. 765... For the crime defined in Article 547 of the TCC No. 547, a light pris-
on sentence of up to fifteen days or a light fine was foreseen, and the crime was
subject to ex officio prosecution. “Recep Giilsen, “Kisilerin Huzur ve Sitkununu
Bozma Sugu (TCK m.123) [Crime of Disturbing Individuals” Peace and Harmony
(TCC Art.123)]”, Zirve Universitesi Hukuk Fakiiltesi Dergisi, 2012, p. 6-7)
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have been defined as crimes by the legislator, and thus, a protection
was created for the moral aspect of personal freedom, in other words,
the moral liberty of the individual.

In fact, when a comparison is made in terms of the crimes stipu-
lated in the Turkish Criminal Code No. 5237, special criminal laws or
other laws containing criminal provisions, it will be noticed that the
crime of disturbing individuals” peace and harmony is a type of crime
that is frequently encountered in the ordinary flow of life. In this con-
text, it can be said that the crime referred to is in close connection with
the privacy of private life, the honor and dignity of the individual, sex-
ual immunity, inviolability of the domicile, inviolability of workplace,
freedom of residence, and freedom of work and contract.

The aforementioned connection stems from the fact that acts car-
ried out with the sole aim of disturbing individuals” peace and har-
mony often affect other areas that are under legal protection.

For example, in the event an individual has to change his job as
a result of being persistently tracked on the route to/from the work-
place, a relationship will emerge in terms of the peace and harmony of
the individual and the freedom of work and contract. Similarly, in the
event an individual whose room is spied out from the window of the
opposite house every night has to move to another place, a relationship
will emerge in terms of the peace and harmony of the individual, the
privacy of private life and the freedom of residence. This connection
between various legal protection areas clearly reveals that the crime
of disturbing individuals’ peace and harmony has a protection with a
broad perspective. ®

Ozlem Yenerer Cakmut, Kisilerin Huzur ve Stikununu Bozma ve Giiriiltiiye Ned-
en Olma Suglar1 [Crimes of Disturbing Individuals” Peace and Harmony and Caus-
ing Noise], Beta Yayinlari, Istanbul 2014, p. 52.; Moreover, considering that the
crime referred to was included in the seventh chapter of the second part of the
second book of the Law No. 5237, which was titled “Crimes Against Liberty”, there
is no doubt that the provision contains a protection for the liberty of the individual.
“In this way, criminal law sanctions can be applied against violations that cannot
be considered within the scope of any crime, such as psychological violence in the
workplace, telephone terrorism or persistent stalking, but that interfere with inner
peace of an individual.” (Rezzan Itisgen, “Kisilerin Huzur ve Stikununu Bozma
Sugu [Crime of Disturbing Individuals’ Peace and Harmony]”, Bahcesehir Universi-
tesi Hukuk Fakiiltesi Dergisi, 2014, p. 109)
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The crime of disturbing individuals” peace and harmony differs
from the crime of “causing noise” defined in Article 183 of Law No.
5237 and from the misdemeanor of “noise” defined in Article 36 of
the Misdemeanor Law No. 5326, which are thought to have similar
characteristics. ¢ In this context, the fact that the victim of the crime of
disturbing individuals” peace and harmony must be a specific person,
7 the insistence on the act is a condition for the occurrence of the crime,
and the fact that the crime can only be committed with a special inten-
tion are the distinguishing features.®

In the article, the material (act-action) element of the crime is ex-
pressed as persistently making phone calls, making noise or executing
any other unlawful behavior for the same purpose. * As can be clearly
understood from the wording of the provision here, the element of
insistence is valid for all the actions specified as elective. '° In other

6 Umit Kocasakal, “Kisilerin Huzur ve Sitkununu Bozma Sugu (TCK 123) [Crime of
Disturbing Individuals” Peace and Harmony (TCC Art.123)]”, Ankara Barosu Dergi-
si, 2015/2, p. 116.

“There is no specific victim of the crime of causing noise. Anyone living in the
society can be a victim of this crime. The fact that the noise is made against an un-
known person distinguishes this crime from the crime of disturbing individuals’
peace and harmony defined in Article 123 of the TCC. While the perpetrator of the
crime defined in Article 123 of the TCC targets a certain person, the perpetrator
of the crime in the Article 183 of the TCC does not target a specific person.” (18"
Criminal Chamber of Court of Cassation, 2016/14794, 2019/31, 01/0/2019, www.
kazanci.com)

On the other hand, it is stated by some authors in the doctrine that the legal inter-
ests targeted by the above-mentioned crimes are also different, and in this respect,
the crimes should be considered separately: Gokhan Taneri, Ne Bis in idem ve Ka-
nunilik Tlkesine Gére Cevreye Kars1 Suglar Idari Yaptirimlar-Kabahatler [Crimes
Against Environment According to Ne Bis In {dem and Legality Principle Admin-
istrative Sanctions- Criminal Misdemeanors], Seckin Yayincilik, 2021, p.186 and
293.; Ahu Karakurt Eren, “Tiirk Ceza Kanunu’'nda Giirtiltiiye Neden Olma Sugu
[Crime of Making Noise in Turkish Criminal Code]”, Tiirkiye Barolar Birligi Dergisi,
Edition 132, 2017, p. 60-61)

° In the doctrine, some authors (Meral Ekici Sahin, “Kisilerin Huzur ve Stikununu
Bozma Sugu [Crime of Disturbing Individuals’ Peace and Harmony]”, Ceza Hukuku
Dergisi, 2013, p.21.) consider the material element of the crime, especially the part
of “another act against the law for the same purpose” as problematic in terms of
the principle of clarity and definiteness of criminal law. Again, Sen underlines that
a provision contrary to the principle of legality was created, with the expression
of “another unlawful behavior”. (Ersan Sen, “Ozel Hayata Kars1 Suclar [Offences
Against Private Life]”, istanbul Barosu Dergisi, 2005/3, p.711.)

Muharrem Ozen/Atacan Koksal, “Kisilerin Huzur ve Siikununu Bozma Sugu
[Crime of Disturbing Individuals’ Peace and Harmony|”, Ankara Universitesi Hukuk

10
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words, performing the act only once is not enough for the crime to
occur, but the existence of more than one insistent action is required
for the occurrence of the crime. The insistence is evaluated according
to the characteristics of the concrete case. On the other hand, although
crime is accepted as a general and complementary type of crime by
some authors in the doctrine ' it is not possible to agree with this view.
Because, in the text of the article, there is no expression stating this
nature of the crime, and it is not mentioned in the justification of the
article that the crime is of a general and complementary nature. > In
the light of these facts, in our opinion, it is not appropriate to accept
an issue that is not mentioned in the text and justification of the article
as a quality-element of the crime, and to create a case-law and opinion
with the justification that “the act should not constitute another crime”,
in a way that will harm the principle of legality, especially in terms
of aggregation practices. Because, as explained in detail below, such a
presupposition regarding the crime may lead to the fact that the per-
petrator cannot be punished for some of his/her actions and this is not
appropriate in terms of criminal justice.

On the other hand, if an evaluation is to be made in terms of the
moral element of the crime, first of all, it should be stated that the crime
cannot be committed by negligence. ** In this context, although the
moral element of the crime is the intent, general intent is not sufficient.
In order for the crime to occur, the perpetrator must be acting with the

Fakiiltesi Dergisi, 2019, p. 484-485)

Kocasakal, p. 131.; In some of its decisions, the Court of Cassation considered the
crime of disturbing individuals” peace and harmony as a general and complemen-
tary crime and pointed out that the act should not constitute another crime for the
proof of the crime. “The crime of disturbing individuals” peace and harmony de-
fined in Article 123 of the TCC is a general and complementary crime, and for any
act to be defined within the scope of this crime, the act must not have been defined
as a separate crime in the Law.” (18" Criminal Chamber of Court of Cassation,
2017/1471, 2019/4815, 03/12/2019, www .kazanci.com)

For example, this issue is clearly stated both in the text of the article and in the jus-
tification of the article of the crime of “misuse of public duty”. It is agreed upon in
the doctrine and the practice of the Court of Cassation, that this crime is regulated
as a general, secondary and complementary crime. However, it is not possible to
see the presence of the same clear attitude regarding the crime of disturbing indi-
viduals’ peace and harmony.

Murat Yilmaz, Kisilerin Huzur ve Sitkununu Bozma [Disturbing Individuals” Pea-
ce and Harmony], Legal Yayincilik, 2017, p. 29.

12
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sole aim of disturbing the peace and harmony of the victim. ** In the
doctrine, this necessity appears as “special intent”, which can also be
expressed as a purpose or motive and is classified as a form of direct
intent. *In this context, phone calls made to insult or threaten the per-
son will not constitute this crime in principle, since the existence of a
special intent is sought for the occurrence of the crime referred to; in
these cases, if the conditions exist, the perpetrator will be prosecuted
for other related crimes. *°

“Exercise of a right and the consent of the person concerned”,
which are stipulated in Article 26 of the Law No. 5237, are the most
common reasons of eliminating the unlawfulness of the act for the
crime in question. Because an individual’s right to peace and harmony
is an absolute right that he/she can benefit from. For this reason, if the
relevant person consents to the violation of his/her right, the crime in
question will not occur. Again, in the case of exercising a right arising
from the law or custom, it will be possible to argue that the crime does
not occur, considering that the action is not directed to a particular
victim and there is no special intent. For example, cases such as a wed-
ding organization, repairing, or moving house can be considered in
this scope.

Finally, the crime is an offense prosecuted on complaint, and the
sanctions to be imposed is stipulated in the text of the article as impris-
onment from three months to one year. We consider as a deficiency
the fact that no qualified versions of the crime in question is defined."”

14

Ali Parlar/Muzaffer Hatipoglu, Cezai ve Hukuki Sorumluluk Boyutlariyla Cevre
Hukuku [Environmental Law with Criminal and Legal Responsibility Dimensi-
ons], Adalet Yayinevi, Ankara 2010, p. 309.

5 Veli Ozer Ozbek/Koray Dogan/Pinar Bacaksiz, Tiirk Ceza Hukuku Genel Hii-
kiimler [Turkish Criminal Code General Provisions], Seckin Yaymncilik, Ankara
2021, p.265. )

6 Veli Ozer Ozbek/Koray Dogan/Pinar Bacaksiz, Tiirk Ceza Hukuku Ozel Hiikiim-

ler [Turkish Criminal Code Special Provisions], Seckin Yayincilik, Ankara 2021,

p.487.

For example, it would have been more appropriate in terms of the criminal justice

system if the Law had included some qualified versions of the crime such as the

crime being committed at night or the perpetrator being a public official.
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II. Actual Aggregation - Conceptual Aggregation

Aggregation, which is defined as “conjoining, gathering, meeting”
in the current Turkish dictionary * of the Turkish Language Institution,
refers to two separate institutions in terms of criminal law: the first is
the “consolidation of penalties” and the second is the “aggregation of
crimes”. The consolidation of penalties is as an institution that enables
the collection of more than one sentence ruled in a single or different
proceedings against a perpetrator, ' which cannot be evaluated within
the scope of material criminal law and which has importance in the
execution of penalties. In this context, the consolidation of penalties
primarily depends on the presence of more than one crime.

The aggregation of crimes is included in the general theory of
crime, and causes some of the penalties of aggregated crimes not to be
imposed on the perpetrator. > In other words, if an act that constitutes
a crime violates or seems to violate more than one norm at the same
time, the institution of the aggregation of crimes comes to the fore in
solving the problem of which norm will apply to the event. * In the

8 http:/ /www.tdk.gov.tr.

The reason for not including the consolidation of punishments procedure, which
was clearly stipulated in Article 68 of the Abolished Criminal Code No. 765, in the
Turkish Criminal Code No. 5237 is expressed as follows: “One of the basic rules of
criminal law is expressed as ‘the number of crimes should be equal to the number
of acts, and the number of punishments should be equal to the number of crimes.
Exceptions to this rule are specified in the aggregation of offenses part. Apart from
these exceptions, a separate punishment must be imposed for each crime commit-
ted. In this way, each penalty imposed will maintain its independence. Accepting
the opinion that the question of how to execute more than one punishment of the
same or different nature should be regulated in the execution law, it was decided
by the Commission to remove the provisions regarding the ‘consolidation of pun-
ishments’ from the text.” (izzet Ozgeng/ Cumhur Sahin, Tiirk Ceza Hukuku Gazi
Killiyat: [Turkish Criminal Law Gazi Collection], Ankara 2005, p. 48)
“Consolidation of punishments is a process of execution institution; crimes the
punishments of which are consolidated maintain their legal independence and
each crime has separate consequences.” (6" Criminal Chamber of Court of Cassa-
tion, 2014/8126 E., 2014/20012 K., 11/17 /2014, www .kazanci.com)

2 Mehmet Emin Artuk/Ahmet Gokcen/Caner Yenidiinya, Ceza Hukuku Genel
Hiiktimler II (Yaptirnm Hukuku) [Turkish Criminal Law General Provisions II
(Sanctions Law)], Seckin Yayincilik, Ankara 2003, p. 169. ]

Fatma Karakas Dogan, “Ttirk Ceza Hukukunda Cezalarm Igtimair Kurumunun
Diizenlenmesi Gerektigi Uzerine [“On the Necessity of Including the Procedure of
Consolidation of Punishments in Turkish Criminal Law ]”, Ankara Barosu Dergisi,
2011, p. 87.

% 9t Criminal Chamber of Court of Cassation, 2020/7817, 2020/2297, 11/25/2020,
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doctrine, on the other hand, Icel gives the following definition of “the
problem of how the responsibility will be determined in the crimes
committed whether there is a final conviction or not” in terms of the
combination of crimes (competition, aggregation).

The basic principle that dominates the Turkish Criminal Law is
the actual aggregation, and according to this principle, “the number
of crimes should be equal to the number of acts, and the number of
punishments should be equal to the number of crimes”. # According to
this principle, in case of violation of more than one norm by the same
person, the perpetrator shall be held separately responsible for each
violation, in other words, the criminal responsibility of the perpetrator
shall be determined according to the number of crimes committed.
The “aggregation of crimes” defined in Articles 42, 43 and 44 of the
Turkish Criminal Code No. 5237 is an exception to the principle in
question, and apart from these exceptions, a separate sentence should
be imposed for each crime committed. In this context, it is not legally
possible to implement principles of actual aggregation, and aggrega-
tion of crimes at the same time. Because in the presence of actual ag-
gregation, there are more than one act, more than one crime and more
than one punishment.

As referenced in the paragraph above, “conceptual aggregation
of different kinds”,® which is one of the exceptions to the principle
of actual congregation and defined with the compound offenses and
successive offenses in the fifth chapter titled “Aggregation of Crimes”
of the second part titled “Principles of Criminal Liability” of the first

www.kazanci.com.

Kayihan Igel, Ceza Hukuku Genel Hiikiimler[Criminal Law General Provisions],
Beta Yayincilik, 2021, p. 579.

Mahmut Koca, “Fikri Ictima [Conceptual Aggregation]”, Ceza Hukuku Dergisi,
2007, p. 197-198)

% Fatih Birtek, Ceza Hukuku Genel Hiikiimler [“Criminal Law General Provisions],
Adalet Yayinevi, Ankara 2018, p. 23-24)

Berrin Akbulut, Ceza Hukuku Genel Hiikiimler [Criminal Law General Provi-
sions], Adalet Yayinevi, Ankara 2021, p. 757.

In the doctrine, the use of the concept in question by some authors as in the abol-
ished Penal Code period is considered problematic in terms of the principle of
choosing a plain language. “The same principle could have been used by using
the term ‘formal aggregation’ instead of conceptual aggregation.” (Mustafa Ozen,
“Ceza Hukukunda Fikri Igtima [Conceptual Aggregation in Criminal Law]”, Tiir-
kiye Barolar Birligi Dergisi, 2007, p. 133) 29 https:/ /www.mevzuat.gov.tr/

24

25

27

28



56

Evaluation of Actual Aggregation and Conceptual Aggregation Rules in Terms of the Crime ...

book titled “General Provisions” of the Turkish Criminal Code No.
5237, defined in Article 44 as follows; “A person who commits more than
one offense through a single act shall only be sentenced for the offense with
the heaviest penalty.”*,** Accordingly, in order for the existence of con-
ceptual aggregation of different kinds to be accepted, the following
conditions must be met:

1- There must be an act, 3!
2- More than one crime must have been committed with this act,

3- The perpetrator must have been sentenced for the offense with

the heaviest penalty, *

29
30

31

32

https:/ /www.mevzuat.gov.tr/

Conceptual aggregation can also be defined as the combination of more than one
crime in a single act. In this context, “If the crimes are the same, there is a conceptu-
al aggregation of the same kind, and if the crimes are different, there is a conceptu-
al aggregation of different kinds.” (Neslihan Goktiirk, “Tiirk Hukuku'nda Suglarin
Igtimar [Aggregation of Crimes in Turkish Law]”, Ceza Hukuku ve Kriminoloji Der-
gisi, 2014, p.44.) Conceptual aggregation of the crimes of same kind is defined in
Article 43/2 of the Turkish Criminal Code No. 5237.

“...There definitely must be only one act in both conceptual aggregation of the
crimes of same kind and of the different kinds.” (Muhammed Demirel, Karar Ana-
lizi Tehlike Suclar1 Zarar Suclar1 Arasindaki Iliskinin Ictima Kurallar: Kapsaminda
Degerlendirilmesi [Decision Analysis, Evaluation of the Relationship Between En-
dangerment Crimes and Crimes Causing Harm in the Scope of the Rules of Aggre-
gation], Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi, 2013, p.1482.)

In a recent decision of the 9th Criminal Chamber of the Court of Cassation, the fol-
lowing is stated about the method to be followed in terms of the implementation of
the rule of conceptual aggregation in cases where more than one crime are commit-
ted with a single act of the perpetrator but these crimes are subject to the same type
and amount of punishment; “With the amendment made in Article 241 of the TCC
with Article 14 of the Law No. 7242, which was published in the Official Gazette
dated 04/15/2020, the lower limit of the judicial fine in the article was changed to
five hundred days, and the upper limit of the imprisonment sentence was changed
to 6 years. It is clear that Article 241 of the TCK, which stipulates the heaviest
penalty must be imposed pursuant to Article 44 of the TCC for POS usury actions
committed after this date. In the concrete case, regarding the problem of which law
should be applied, since the same type and amount of penalties are specified in
Article 241 of the TCC in force and Article 36 of the BKKK (Bank Cards and Credit
Cards Law) Law No. 5464 as of the date of the crime : As discussed in detail above
under the heading “Examination of the Legal Relationship Between the Parties
According to the Law of Obligations”, in the case of POS usury, although there is
a contract of sale in appearance and the credit card is used as a tool in committing
the crime, the real intention of the parties consists of making an interest agree-
ment. The perpetrator, who is the owner of the card acceptor enterprise, charges
the card holder’s credit card the sum of the interest and the loan amount subject to
the agreement using the POS device installed in the workplace, thus guarantees his
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receivable, and then he pays a less amount than the amount he charges the credit
card and collects (i.e. the loan amount subject to the agreement) in cash to the card
holder. The lending of money is based on the pretended sales agreement that is
present in appearance. The collusion here is a relative collusion. Pursuant to Arti-
cle 19 of the TCO, in cases of relative collusion, the transaction in appearance shall
be invalid because it does not reflect the real will of the parties, and the hidden
transaction that reflects the real will of the parties shall have legal consequences.

In POS usury, the sale transaction in appearance that does not reflect the real will
(Intention) of the parties shall be invalid, but the hidden transaction (loan contract)
that reflects their real purpose shall still exist. When the act is evaluated in the light
of these explanations, in POS usury, the intent of the perpetrator is to gain benefit
by usury, and the intended crime is usury. The perpetrator makes more than one
move acts when committing this crime. Although the perpetrator also commits
the crime defined in Article 36 of the Law No. 5464 with some of these acts aim-
ing to secure his receivables, more than one acts in question constitutes a "single
act" in the legal sense. As emphasized in the decision of the assembly of criminal
chambers of the Court of Cassation dated 07/06/2010 and numbered 2010/8-51
E. 2010/162 K., “With Article 44 of the TCC, the legislator has adopted the 'melt-
ing system'. Accordingly, in POS usury, the crime of violating Article 36 of the
Law No. 5464, which the perpetrator commits with some acts while committing
the crime, melts into this act, since the act of usury, which is the main purpose of
his intent, is the only act. For this reason, the article defining the crime of usury,
which the the real intend of the accused, in other words, to which the accused’s
intention is directed, should be applied. Moreover, considering the provisions of
the TCO, it is a result of the legal logic that the criminal law, which pursues the
material truth, should take the hidden transaction (loan contract) into account that
the parties ultimately want to achieve (Intention), not the transaction in appear-
ance in the evaluation of the act. VII - CONCLUSION Considering that the legal
value protected by Article 241 of the TCC, which is applicable to the POS usury
acts, and the legal value protected by Article 36 of the Law No. 5464 are different,
and the victims of both crimes are different, it is not possible for the dispute to be
resolved in the light of the principle of “the special norm precedes”, which is one
of the principles of aggregation in appearance, as requested by the Supreme Court
Chief Public Prosecutor's Office, in other words, Article 36 of the Law No. 5464
cannot be applied. In POS usury, the intent of the perpetrator is to gain benefit by
usury, and the intended crime is usury. Although the perpetrator makes more than
one acts when committing this crime and he also commits the crime defined in Ar-
ticle 36 of the Law No. 5464 with some of these acts that he performs to guarantee
his receivables, since the above mentioned multiple acts constitute a "single act"
in the legal sense, the acts violating Article 36 of the Law No. 5464 melt in usury
act which is the intention of the perpetrator. It was understood from the content
of the file and the reasoning in the decision of our chamber that the provision of
the article defining the crime of usury, which the perpetrator intended to commit,
should be applied to the perpetrator; for this reason, the objection of the Office of
the Chief Public Prosecutor of the Court of Cassation was not deemed appropriate.
Thus, although the types and terms of punishments for the crimes are the same, it
has been stated that the legal identification should be made correctly in terms of
issues such as amnesty, complaint, right to participate, and determination of the
competent chamber of appeal. The aforementioned decision states that in cases
where more than one crime are committed with a single act of the perpetrator and
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4- The dispute must not be a dispute that can be resolved within
the framework of the principles of aggregation in appearance.®

Here, within the framework of the dissolution system and in the
light of the principle of “non bis in idem”, the legislator has concluded
that punishing the perpetrator more than once, taking into account the
sameness of his act conflicts with the criminal justice. According to
this, the legislator found it adequate to impose the heaviest penalty on
the perpetrator. The said approach of the legislator is quite appropri-
ate. However, it should be emphasized here that the conceptual ag-
gregation provision is only a provision that regulates the imposition of
punishment. For this reason, it is necessary to accept that every crime
is independent except the imposition of punishment.*

The most important issue in terms of the fair application of the
principle of conceptual aggregation is the appropriateness of the legal
assessment to be made on the sameness of the act (action). Because, in
every principle within the scope of the aggregation of crimes, the con-
cept of “act” has been given a special legal value and in this context,
different meanings have been attributed to the concept in the doctrine.
3 Although different opinions have been put forward in the doctrine
in terms of the sameness of the act (action),” in our opinion, it is the
sameness in the legal sense that should be taken as the basis here. Ac-
cording to this, the fact that an act is single in the natural sense does
not mean that it is single in the legal sense as well. In this context,

where the provisions of the conceptual aggregation will be applied, if the penalties
specified in the law for the crimes are of the same type and amount, an evaluation
shall be made taking into account the perpetrator's intent. (9th Criminal Chamber
of Court of Cassation, 2020/7817, 2020/2297, 11/25/2020, www .kazanci.com)
3 Nur Centel/Hamide Zafer/Ozlem Yenerer Cakmut, Tiirk Ceza Hukukuna Giris
[Introduction to Turkish Criminal Law], Beta Yaymcilik, 2020, p. 486.
3 Tugce Ozkan, Yarg: Kararlar1 Isiginda Tiirk Ceza Hukukunda Ictima Kavrami
[Concept of Aggregation in Turkish Criminal Law in the Light of Judicial Decisi-
ons], T.C Istanbul Kiiltiir Universitesi Lisanstistii Egitim Enstitiisti, Master’s thesis,
April 2019, p.4.
For detailed explanations regarding these opinions, see: Emrah Oz demir, Tiirk
Hukukunda Yargitay Kararlar Isiginda Fikri Igtima [Conceptual Aggregation in
Turkish Law in the Light of Court of Cassation Decisions], Akdeniz Universitesi
Sosyal Bilimler Enstitiisii, master’s Thesis, Antalya 2012, p. 17-39.; Mustafa Ozen,
Suclarin Ictimai (Zincirleme Sug-Fikri Ictima-Bilesik Sug) [Aggregatlon of Crimes
(Successive Offense- Conceptual Aggregation- Compound Offenses)], Ankara
Universitesi Sosyal Bilimler Enstitiisii, Doctoral Thesis, Ankara 2008, p.26-40.
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although each bodily action performed constitutes a separate move-
ment, the issue that is meant to be expressed by the fact that the move-
ment is single in the legal sense is different. Accordingly, even if there
is more than one act performed, these acts form unity in the evaluation
due to legal reasons and are hereby accepted as a single act. * In other
words, although more than one action is taken during the commission
of some crimes, these behaviors constitute a single act in the legal sense
specified in the legal definition of the crime. ¥

III. Implementation of the Principle of Aggregation for the Crime
of Disturbing Individuals” Peace and Harmony

As stated above within the explanations regarding the crime of
disturbing individuals” peace and harmony, the said crime is accepted
as a “general and complementary” crime in the doctrine by some au-
thors and in some decisions of the Court of Cassation. According to
this opinion, if the actions of the perpetrator constitute any other crime,
first of all, the evaluated shall be made within the scope of the relevant
crime, and in this case, the perpetrator shall not be separately convicted
of the crime of disturbing individuals” peace and harmony.* Although
the Court of Cassation has mostly justified the said practice within the
framework of the principle of conceptual aggregation, * it is not ac-
ceptable to define the crime as a general and complementary type of
crime and, hereby, to introduce a condition of occurrence incompat-
ible with the condition of legality, namely that the act not constitute
another crime, and to implement conceptual aggregation rules without
performing a rigorous evaluation in terms of the sameness of the move-
ment. Because, as mentioned under the relevant headings above, the ex-
istence of an act that can be considered as a single act in the legal sense

% Assemly of Criminal Chamber of Court of Cassation, 2019/14-44, 2020/510,
12/8/2020, www.kazanci.com

% Mahmut Koca/Ilhan Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler [Turkish
Criminal Law General Provisions], 14. Baski, Seckin Yayincilik, Ankara 2021, p.
492.

% Kocasakal, p. 131.

¥ “Without considering that the crime of disturbing peace and harmony would not
occur according to the conceptual aggregation rules, since it is accepted that the ac-
cused had insulted and threatened the intervening party by telephone, calling and
texting...” (4" Criminal Chamber of Court of Cassation, 2012/16788, 2013/30595,
6/3/2013, www.kazanci.com)
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is essential for the implementation of the provisions of the conceptual
aggregation. However, in the implementations of the provisions of ag-
gregation by the Court of Cassation as a presupposition in terms of
the crime of disturbing individuals’ peace and harmony, it is observed
that the sameness of the act (movement) is not evaluated separately in
each concrete case, and in cases where the provisions of Article 123 of
the TCC come to the fore, the conviction provisions for the other crime
committed are automatically applied.*’ In our opinion, in cases where
the crime of disturbing individuals” peace and harmony and another
crime are committed, the acts should be evaluated according to the cri-
teria of full sameness and partial sameness, and in this context, actual
aggregation / conceptual aggregation rules should be applied.

Because, in practice, it is observed that the crimes of sexual har-
assment, threats, blackmail, violation of dwelling immunity, insults,
violation of privacy of private life and causing noise are discussed to-
gether with the crime of disturbing individuals’ peace and harmony.*

In determining the sameness of the act in conceptual aggregation,
the exact sameness of the acts should be sought, and all the execution

% “The crime of disturbing individuals’ the peace and harmony defined in Article 123
of the TCC must have been committed with the sole intend of disturbing the peace
and harmony of a specific person. Since this crime is a general and complementary
crime, if the act constitutes any other crime, the crime of disturbing individuals’
peace and harmony shall not occur. In the concrete case, it was understood that the
accused YO had sent sexual messages to the mobile phone of the intervening party
on different dates. Imposing penalty on the accused with the justifications that are
non-statutory and not deemed appropriate without considering the fact that the
acts of the accused are the acts defined in articles 105/1 and 43 of the TCC...” (4*
Criminal Chamber of the Court of Cassation, 2013/6856, 2014/32599, 11.11.2014,
www.kazanci.com); “In case the perpetrator commits crimes such as threats, in-
sults, blackmail, sexual harassment through the phone call or the messages he
sent, investigation and prosecution should be carried out only for these crimes,
and should not be punished for committing the crime of disturbing individuals’
peace and harmony which is a general crime.” (4" Criminal Chamber of Court of
Cassation, 2013/40149, 2014/35879, 12/11 /2014, www .kazanci.com)

In our opinion, another reason why the crime of disturbing individuals” peace and
harmony cannot be described as “general” compared to the crimes in question is
the difference between the legal values protected by the crimes in question and by
the crime of disturbing individuals” peace and harmony. “The first condition to be
able to take into account the “special norm-general norm relationship” is that both
norms protect the same legal value. In other words, the legal value protected by
the special norm and the legal value protected by the general norm are the same.
(9" Criminal Chamber of Court of Cassation, 2020/7817, 2020/2297, 11/25/2020,
www .kazanci.com)
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actions should be common for all types of crimes.**In this context, just
intersection, in other words, partial sameness, is not sufficient for the
application of the rules of aggregation. ** Because in the case of partial
sameness, it is not possible to apply the rules of conceptual aggrega-
tion, since it is not possible to accept the singleness of the act. In our
opinion, in case of partial sameness, each act should be evaluated as
separate act, and a separate penalty should be sentenced for each crime
by applying the real actual aggregation.

To give an example about the sameness (full-partial) of the acts;
assume that the perpetrator sent a message to a person five times at in-
tervals of one hour, and all of these messages also contained insulting
expressions. In such a case, it is clear that all of the acts are exactly the
same. Because although there is more than one act in the natural sense,
due to the legal reasons, these acts form the singleness in the evalu-
ation, and all of the acts meet definitions of both crimes at the same
time. In other words, in terms of the crimes that are committed, there is
no action that is not taken into consideration, so to speak. In this case,
since there is an act that can be considered as a single act in the legal
sense and more than one crime were committed by this single act, the
provisions of the conceptual aggregation will be applied and the per-
petrator will be penalized only for the crime of insult and also the pro-
visions of the successive crime will be applied. In our opinion, since the
act can be accepted as one a single act in the case of complete sameness,
the application of conceptual aggregation does not create an unfair-
ness. However, this is not the case in the case of partial sameness. For
example, assume that the perpetrator sent a message to a person five
times at one-hour intervals, but only two of these messages contain in-
sulting expressions. In the presence of such a situation, since it cannot
be argued that the crime of insult has been committed in terms of the
other three messages, it cannot be stated that the crime types are com-
mon in terms of all acts. * In other words, it is not possible to accept

2 Goktirk, p. 46. ) )

#  Kayihan Igel/Fiisun Sokullu Akinci/Izzet Ozgeng/Adem Soziier/Fatih Selami
Mahmutoglu/Yener Unver, Sug Teorisi [Crime Theory], Beta Yayinevi, Istanbul
2000, p. 423.

#  “In order for the conceptual aggregation to take place, for each crime, the act must
match the type, be unlawful and faulty. If there is an act with these characteristics
for only one of the crimes, it means the conditions of conceptual aggregation have
not been met, and the provisions of actual aggregation should be applied. (Assem-
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that all acts constitute a single act in a legal sense. Because, the other
three messages that do not contain insulting expressions are not evalu-
ated. As in the second example given, if there is a partial sameness in
terms of acts, applying the provisions of the conceptual aggregation by
accepting the crime of disturbing individuals” peace and harmony as
a “general and complementary” crime type and making a decision for
only the other relevant crime committed will not contribute to criminal
justice. Because, on the basis of the principle of conceptual aggrega-
tion, the singleness of the perpetrator’s act is taken into account, and
in this context, the perpetrator is prevented from being punished for
the same act more than once. However, in the case of partial sameness,
it is not possible to cause a situation in which the perpetrator is not
punished for the acts that are not taken into account on the grounds of
“conceptual aggregation” in terms of the crimes that the perpetrator
has committed with separate actions. * In this context, in the second
possibility mentioned above, in our opinion, if all the conditions of the
crime are present, the actual aggregation provisions should be applied
and a conviction should be established for both the crime of insult and
crime of disturbing individuals” peace and harmony.

We have mentioned above that, in practice, the sameness of the
act (movement) is not evaluated separately in each concrete case, and
in cases where the provisions of Article 123 of the TCC come to the
fore, the conviction provisions for the other crime committed are auto-
matically applied (by making reference to general and complementary
crime type). In this context, we believe that we should mention two
separate decisions of the Court of Cassation, which also contains opin-
ions supporting this understanding, and our criticisms about it. In this
context, first of all, the Court of Cassation decision will be referred to in
which aggregation provisions were applied for the crime of “causing
noise”, which is thought to have similar characteristics with the crime
of disturbing individuals” peace and harmony. The relevant part of
this decision is as quoted below; #

bly of Criminal Chamber of Court of Cassation, 2014/12-516, 2018/47, 2/20/2018,
www.kazanci.com)

% In our opinion, applying conceptual aggregation rules and non-applying separate
punishment for the crime of disturbing individuals” peace and harmony in cases
where there is partial sameness will lead to the existence of previous or subsequent
actions that are not punished.

4 18" Criminal Chamber of Court of Cassation, 2016/15421, 2017/2171,2/27/2017,
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“As can be seen, there are different provisions in our law regarding noise,
that are subjected to different conditions. In this case, it is necessary to deter-
mine the areas they cover in order to evaluate all the regulations regarding
noise together and to determine the sanction to be applied.

1- ) If the source of environmental noise is “transportation vehicles,
building sites, plants, workshops, workplaces, recreation locations, service
buildings, dwellings” as explained in Article 14 of Law No. 2872, the penal-
ties stated in each paragraph must be imposed in the conditions stated in the
same paragraphs;

A-) If the noise is capable of harming the health of another person, the
penalty specified for the crime defined in Article 183 of the TCC must be im-
posed based on the provision of Article 14 of Law no. 2872,

b-) Even if the noise is made only for the purpose of disturbing the peace
and harmony, if it is capable of harming the health of another person, the
penalty of the crime with the heaviest penalty between the crimes defined in
Articles 123 and 183 of the TCC must be imposed, based on Article 14 of Law
no. 2872 and Article 44 of the TCC,

c-) If the noise is not made by the perpetrator for the sole purpose of dis-
turbing peace and harmony, is not capable of harming the health of another
person but can disturb peace and harmony of the victim, the administrative
fine specified for misdemeanor defined in Article 14, 20/h of Law No. 2872
must be imposed,

2- ) Regardless of its source, if the environmental noise is made only for
the purpose of disturbing peace and harmony and is not capable of harming
the health of another person, the penalty for the crime in Article 123 of the
TCC must be imposed,

3-) If the source of environmental noise is any other place than “trans-
portation vehicles, building sites, plants, workshops, workplaces, recreation
locations, service buildings, dwellings” specified in Article 14 of Law No.
2872, or is not made with the sole purpose of disturbing peace and harmony
or is not capable of harming the health of another person, the penalty speci-
fied for misdemeanor defined in Article 36 of the Misdemeanor Law No. 5326
must be imposed,

www.kazanci.com
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4- ) If the vehicles of motor vehicle drivers make noise in a way to disturb
the people around them, if the noise does not have the qualifications described
in the paragraph (1) above, in accordance with the aggregation rules in Article
15/1 of the Law No. 5326, the heavier administrative fine of the fines specified
in article 30/b of the Highway Traffic Law No.2918 and in Article 36 of Law
No. 5236 must be imposed.”

According to this, even if the noise is made only for the purpose
of disturbing the peace and harmony, if it is capable of harming the
health of another person, the penalty of the crime with the heaviest
penalty between the crimes defined in Articles 123 and 183 of the TCC
must be imposed in accordance with conceptual aggregation rules. In
our opinion, the aforementioned pre-acceptance is not appropriate in
terms of conceptual aggregation rules. Because, in order for the con-
ceptual aggregation rules to be applied, first of all, there must have
been a single act and this single act must have caused more than one
different crime to be committed. However, according to the accept-
ance in the above-mentioned decision, it is not possible to say that the
acts constituting the crimes can always be considered as one in the
legal sense. In other words, the complete sameness may not always
come to the fore here. For example, assume that the perpetrator owns a
manufacturing factory and there is an apartment adjacent to this small
factory, that the perpetrator has made noise above the legal level on
five different nights, and that all of this noise is capable of harming the
health of the resident of the adjacent apartment. In such a case defined
above, it is clear that there is complete sameness in terms of acts and
that the acts causing the crimes are common in terms of all related
crime types. In this case, since there is an act that can be considered as
a single act in the legal sense, the provisions of the conceptual aggre-
gation will be applied and the penalty of the crime with the heaviest
penalty among the related crimes will be imposed. ¥ But assume that
only two of the noises made by the same perpetrator on the nights of
five different days are capable of harming the health of the resident

4 “According to the current system of the TCC, conceptual aggregation of different
kinds provisions can be applied if the conditions are met for the crimes of causing
noise and of disturbing individuals’ peace and harmony.” (Giilstin Ayhan Aygor-
mez Ugurlubay, Cevreye Kars1 Suglar-Tiirk ve Alman Cevre Ceza Hukukunda
Giincel Sorunlar [Crimes Against the Environment-Current Issues in Turkish and
German Environmental Criminal Law], Yetkin Yaynlari, 2015, p. 477)
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of the flat, and the other three are noises that only * are only capa-
ble of disturbing the peace and harmony. In such a possibility, in our
opinion, there are two separate sets of acts: Accordingly, since all acts
are not common in terms of all related crimes, the provisions of actual
aggregation should be applied, and if the conditions are met, both the
penalties of the crime of disturbing individuals” peace and harmony
and the crime of causing noise should be imposed. Moreover, in the
doctrine, it is stated that the key concept in the assessment of concep-
tual aggregation in terms of the crime of causing noise, as exemplified

above, is the “singleness of the movement”.*

On the other hand, in the decision 2014/20501 merits and
2014/32250 decision of 4™ Criminal Chamber of the Court of Cassation
in which assessment for aggregation was made in terms of the crime of
disturbing individuals” peace and harmony, it was stated that;

“The crime of disturbing individuals’ peace and harmony is a general and
complementary crime. It is arqued that the crime of disturbing individuals’
peace and harmony will not be committed if the acts that must be carried out
in order for this crime to occur, constitute the commission of another crime.
In the concrete case, it was understood that the accused ... using the phone
number 05332850322 had disturbed the intervening party by constantly and
persistently calling the phone number 05398529621 used by the intervening
party, and that had taken actions to disturb the intervening party, who had
rejected his marriage proposal, and to force her to do what he had wanted. In
our opinion, in the event that the perpetrator’s single act causes more than
one result, undoubtedly, if the act was committed with a single intent, he
must be held responsible for the crime with the heaviest penalty within the
scope of Article 44 of the TCC, and if the intent of the accused is directed to
the commission of both crimes, even if there is single act, conceptual aggre-
gation rules cannot be applied and it must be accepted that the two crimes
were committed separately. It must be accepted that the accused acted with
the intention of both disturbing and insulting in the actions he took after the
marriage proposal was rejected by the intervening party, and that, even if the
accused'’s acts were considered as a single act, the accused has separate intents

4 Here, in terms of the crime of disturbing individuals’ peace and harmony, the fact
that whether the perpetrator’s actions is directed to a specific victim, and the spe-
cific intent to disturb the individuals’ peace and harmony should be evaluated
separately in each concrete case.

4 Karakurt Eren, s. 108.
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and wanted more than one outcome to occur separately. Within the frame-
work of the provisions of actual aggregation, it should be accepted that the
accused have committed both crimes separately. It is not correct in legal sense
to seek whether the accused acted with the sole special intent of “disturbing
peace and harmony” in the appeal examination made by the Supreme Court
only for the crime of disturbing individuals’ peace and harmony. It is clearly
understood from the scope of the file that his intent had been to com-
mit more than one crime”,” and it was stated that, even if there is only
one act, if the intent of the perpetrator had been to commit both crime,
conceptual aggregation rules could not be applied. In our opinion, the
justification of the said decision, which states that the actual aggrega-
tion rules should be applied for the crime of insult and the crime of
disturbing individuals” peace and harmony, is not legally appropriate.
Because Article 44 of Law No. 5237, which regulates the actual aggre-
gation rules, is clear and no assessment has been made in this article in
terms of the perpetrator’s intent for the crimes. In this context, when
the above-mentioned conditions of conceptual aggregation are met, it
is not legally possible to apply the provisions of actual aggregation on
the grounds that the perpetrator’s intent is directed to all crimes. Be-
cause the conceptual aggregation is based on the singleness of the act
of the perpetrator, the quantity of his/her intention is not important
here. For the reasons explained, the grounds for objection of the Office
of the Chief Public Prosecutor of the Court of Cassation in the decision
to which reference was made is not appropriate, and it would have
been more reasonable to make an assessment according to the criterion
of the sameness of the acts in the concrete case.

IV. Conclusion

The crime of disturbing individuals” peace and harmony defined
in Article 123 of the Turkish Criminal Code No0.5237 is accepted as
a “general and complementary” type of crime in doctrine and some
decisions of the Court of Cassation. It is not possible to agree with
this opinion. Because the aforementioned nature of the crime was not
specified in the text of the article, nor was it mentioned in the justifica-

% The part of the decision referred to above is the grounds of appeal of the Office of
the Chief Public Prosecutor of the Court of Cassation. The Chamber, considering
the reasons for the objection in question appropriate, accepted the objection and
upheld the decision of the local court.
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tion of the article that the crime was of a general and complementary
nature. In light of these facts, it is not appropriate to accept an issue
that is not mentioned in the text and justification of the article as a
quality-element of the crime, and to create a jurisprudence and opin-
ion with the justification that “the act should not constitute another
crime”, especially in terms of aggregation practices. In our opinion,
in the event that other crimes come to the fore together with the crime
of disturbing individuals” peace and harmony, the issue of whether
the actual aggregation rules or conceptual aggregation rules will be
applied should be determined according to the singleness of the act
within the framework of the sameness of the acts. Accordingly, if there
are groups of acts that do not form singleness in the evaluation, the
perpetrator should be convicted of both the crime of disturbing indi-
viduals” peace and harmony and the other related crime by applying
actual aggregation rules, if the conditions are met.”!

In practice, in our opinion, it is not fair in terms of criminal justice
to establish a verdict for another related crime on the grounds that the
crime of disturbing individuals” peace and harmony is a general and
complementary crime. Again, contravening the criterion of the single-
ness of the act and making an evaluation only for the intent of the
perpetrator does not comply with the general principle of the aggre-
gation rules. Therefore, we believe that it is necessary to prevent the
acceptance of crime as a general and complementary type of crime,
without prejudice to the principle of legality in crime and punishment,
and in this context, the aggregation rules should be evaluated within
the framework of the “singleness of the act” criterion.
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Abstract: Nurses work in various fields related to human
health. While performing their duties, their acts must be in accord-
ance with the requirements of medical science. The actions taken
by nurses to contribute to a patient’s health may not always have
positive outcomes. The nurse’s lack of legal responsibility for com-
plications is the rule. A nurse is responsible for medical malpractice,
not for complications. The nurse’s legal responsibility for medical
malpractice is simply based on professional misdeeds.

In this study, the legal responsibility of nurses is examined
and relevant cases that have been the subject of the decisions of
the Turkish Court of Cassation are analysed. Considering the deci-
sions of the Turkish Court of Cassation in relation to nurses, injuries
that occur upon a nurse’s injection are frequently encountered. The
problem of injection in the legal responsibility of nurses has reached
disturbing dimensions as a societal phenomenon. A multidisciplinary
approach to injection is highly recommended. Injection problems
must be minimized, particularly with the cooperation of medical and
legal science.
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Ozet: Hemsire insan sagligini ilgilendiren farkl alanlarda gérev
yapar ve bu gérevlerini yerine getirirken tip biliminin gereklerine
uygun hareket eder. Hemsirenin hastanin saglhgina katki saglamak
amaciyla yaptig her eylem ve/veya islem olumlu sonuglanmayabilir.
Hemsirenin komplikasyondan sorumsuzlugu kuraldir. Buna karsilik,
tibb malpraktisten mesuliyetine gidilebilir. Hemsirenin tibbf hatadan
hukuki sorumlulugu, mesleki hatasina dayanir.

Bu calismada hemsirenin 6zel hukuktan dogan hukukisorumlu-
lugu Tirk Hukuku’yla sinirli vaziyette incelenirken konuyla ilintili Yar-
gitay kararlari analiz edilmektedir. Béylesine incelemede hemsirenin
enjeksiyon yapmasi lizerine meydana gelen rahatsizliklara siklikla
rastlanmistir. Hemsirenin hukuki sorumlulugunda enjeksiyon sorunu,
sosyal fenomen boyutundadir. Enjeksiyona ¢ok disiplinli yaklasiimasi
dnerilmektedir. Ozellikle tip bilimiyle hukuk ilminin entegrasyonuyla,
enjeksiyon sorunu minimize edilmelidir.

Anahtar Kelimeler: Hemsirenin Komplikasyondan Sorumsuz-
lugu, Hemsirenin Tibbi Hatadan Hukuki Sorumlulugu, Hemsirenin
Hukuki Sorumlulugunda Enjeksiyon Sorunu, Enjeksiyona Cok Disip-
linli Yaklagilmasi

INTRODUCTION

Each agent has a unique function and value in the spectrum of
healthcare professionals ranging from caregivers to physicians. Nurs-
ing is one of the noble professions that has emerged in line with the
medical needs of human beings. Nursing Law No. 6283 (HK) and
Nursing Regulation (HY) determine the duties and authorities of nurs-
es.! Apart from these, the primary and secondary duties of nurses are
defined in many laws and regulations. For instance, Law No. 657 on
Civil Servants Law (DMK), Law No. 1219 on the Mode of Execution of
Medicine and Medical Sciences (TIDK), Regulation on Patient’s Rights
(HHY) and the Operation of Inpatient Treatment Institutions Regula-
tion (YTKIY) regulates the details of the topic (article 6 of DMK; article
63 of TIDK; article 14 of HHY; article 132 of YTKIY).2

! Nursing Regulation, Official Journal 8.3.2010, 27515. Nursing Law No. 6283, Offi-
cial Journal 2.3.1954, 8647.

2 Law No. 657 on Civil Servants Law, Official Journal 23.7.1965, 12056. Law No.
1219 on the Mode of Execution of Medicine and Medical Sciences, Official Journal
14.4.1928, 863. Regulation on Patient’s Rights, Official Journal 1.8.1998, 23420. Op-
eration of Inpatient Treatment Institutions Regulation, Official Journal 13.1.1983,
17927.
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The importance of the nurse among healthcare professionals is un-
deniable. Nursing is a scientific discipline equipped with lofty duties.
So much so that, it is also the duty of nurses to protect, promote and
improve the health of the individual, family and society. The nursing
duty, which is coordinated with science and art, does not consist of
only assisting the physician (medical doctor). They also have independ-
ent duties and powers. It should also be added that they have an impor-
tant mission in terms of family planning and family medicine.> Hence,
the Nursing Law defines the nurse and the title attached to this status
as follows: “The title of nurse is given to those who graduated from fac-
ulties and colleges of universities providing undergraduate education
related to nursing in Turkey and whose diplomas were registered by
the Ministry of Health, and those who have completed their education
abroad in a state-recognized school related to nursing, whose equiva-
lence has been approved and whose diplomas have been registered by
the Ministry of Health” (article 1 of HK). Nursing Regulation defines
this title worded as follows “Health personnel authorized to practice
the nursing profession according to the Nursing Law” (article 4/1-b of
HY). The aforementioned regulation also details the services, duties,
authorities and responsibilities offered by this profession (article 5, 6 of
HY). On the other hand, nurses graduated from at least a medical vo-
cational high school have high-level duties that require a lot of knowl-
edge and experience, from asking the patient’s health and well-being to
measuring their temperature, even giving their medication to adminis-
tering their injections (article 132 of YTKIY). The detailed task schedule
makes it natural for the nursing profession to seek quality standards
for personality and emotional resilience as well as talent. In addition, a
benevolent and self-sacrificing character who can constantly take care
of the patient both physically and spiritually is essential. In addition, a
benevolent and self-sacrificing character who can constantly take care
of the patient both physically and spiritually is essential.

Halil Kalabalik, “Ebe ve Hemsirelerin idare Hukuku Acismndan Sorumlulugu”,
3. Saglik Hukuku Kurultay1, Ankara Barosu, Ankara, 2011, p. 334. Zekeriya Kiir-
sat, “Hemsirelerin Hukuki Sorumlulugu”, Istanbul Universitesi Hukuk Fakiiltesi
Mecmuasi, 2008, 66/1, p. 293, 294. Hakan Hakeri, Tip Hukuku, Seckin, Ankara,
2021, Vol. 1, p. 209. Belkiz Karabakir, Hemsirelerin Tabi Olduklar1 Mevzuat ve
Hukuki Sorumluluklart Konusundaki Farkindaliklari, Istanbul Universitesi Adli
Tip Enstittisti Sosyal Bilimler Anabilim Dali, Master Thesis, Supervisor: Giirsel
Cetin, Istanbul, 2011, p. 1, 5.
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Legal definitions of the nursing profession should be fed with de-
scriptions in the health sciences; such that the nurse tries to help the
patient to survive without help and regain his independence in his
personal competence. With this wish, nurses make scientific and ar-
tistic interventions leading to health, recovery or peaceful death. At
this point, the current definition of Virginia Henderson is adopted in
Turkey as well as accepted by the International Nurses Association.*

In the history of medicine, major disasters, especially epidemics
and wars, emphasized the importance and indispensability of nursing.
The Roman head nurse, Saint Fabiola, was kind enough to dedicate her
enormous wealth to the poor patients. She not only treated people who
were excluded from society due to their disgusting diseases like lep-
rosy, but also provided “hospice (hospiz)” service to patients on their
deathbed and helped them migrate to the next world with honour.
Florence Nightingale not only established modern nursing by under-
taking the treatment and care of soldiers injured in the war but also
played an invaluable role in the medical literature as a social reformer
and statistician.® Today, in the epidemic management, nurses have
shown examples of heroism in the fight against the crisis. So much so
that they worked like secret angels in the operation of epidemic hospi-
tals.” Well then, what are the professional mistakes that such valuable
professionals should avoid?

*  Rukiye Pinar Boliiktas/ Ziilftinaz Ozer/ Dilek Yildirim, “Uluslararast Hemsgirelik
And’inin Mesleki Degerler Agisindan Incelenmesi”, Cekmece IZU Sosyal Bilimler
Dergisi, 2018, 6/13, p. 86. See also Kiirsat, p. 293, 302, fn. 7. Karabakir, p. 4, 5. Ka-
labalik, p. 334-337. Hakeri, Vol. 1, p. 205, 209.

®  Vikipedi-1, “Saint Fabiola”, https://en.wikipedia.org/ wiki/ Saint_Fabiola (Date
of Access 26.6.2021). See also Nuray Demirci Giingordii, “Hospiz Anlayisinda
Hasta Bakimi ve Hemsirenin Rolii: Bir inceleme Calismasi”, Tip-Etik-Hukuk Bo-
yutuyla Hospiz, Ed. Cagatay Ustiin, Ege Tip, Izmir, 2016, p. 13.

¢ Vikipedi-2, “Florence Nightingale”, https://tr.wikipedia.org/wiki/Florence_
Nightingale (Date of Access 17.6.2021) Aysun Yerkoy Ates/Figen Okur, “Co-
vid-19 Pandemisinde Gizli Kahramanlar: Hemsire Liderler”, Uluslararas: Saglik
Yonetimi ve Stratejileri Arastirma Dergisi, 2020, 6/3, p. 626.

Bayraktaroglu Taner/Fidan Emine, “Kriz ve Pandemide Hemsirelik Hizmetleri
Onerileri”, Bat: Karadeniz Tip Dergisi, 2020, 4/2, p. 45. Karabakir, p. 3, 4.

7 Mersin 1l Saglik Miidiirliigii, “Pandemi Kahramani Hemsireler”, https://mer-
sinism.saglik.gov.tr/TR,183252 / pandemi-kahramani-hemsireler.html (Date of
Access 17.6.2021). Anadolu Ajansi, “Kovid Hemsireleri Salginla Miicadelede
En On Cephede Savasiyor”, https://www.aa.com.tr/tr/koronavirus/kovid-
hemsireleri-salginla-mucadelede-en-on-cephede-savasiyor/1836356 (Date of Ac-
cess 17.6.2021). Bayraktaroglu/Fidan, p. 46, 47. Ates Yerkoy/Okur, p. 628, 632.
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Types of medical errors can absolutely lead to the responsibility of
healthcare professionals. Nurses may have three different responsibili-
ties such as criminal, administrative and legal for their unlawful medi-
cal actions. In this study, the focus is on the legal responsibility of the
nurse for professional mistakes, which is limited to Turkish Law and
the practice of the Turkish Court of Cassation. In the payment of com-
pensation on the grounds of professional error of the nurse, it is neces-
sary to briefly remind the concepts of malpractice, including primarily
medical intervention, and then medical error and damage. Then, based
on reasons of the legal liability, breach of debt and wrongful act are
explained bilaterally; in particular, examples that illuminate the legal
responsibility of the nurse are given. At this point, the jurisprudence of
the Turkish Court of Cassation regarding the legal responsibility of the
nurse is analyzed. It is hoped that by collecting decisions of the juris-
prudence of the Court of Cassation regarding the legal responsibility
of nurses, it will be easier for colleagues to access appellate division
precedents similar to their concrete disputes. In fact, in the light of a
substantial number of precedents on the subject, an opportunity arises
to approach the problem of medical error in nursing as a social and
legal phenomenon. In addition, the attention of the concerned parties
is drawn to the problems in which the nurse’s medical error is con-
centrated, and a consultation environment for the solution of these is
encouraged.

I- A BRIEF OVERVIEW OF MEDICAL INTERVENTION AND
MALPRACTIS IN NURSING

In order to distinguish the cases that lead to the legal responsibility
of nurses, first of all, malpractice should be defined in a large scale that
will include medical intervention, medical error, complication and
damage. After conceptual clarification, complications and malprac-
tice possibilities that concern nurses should be mentioned. Of course,
while the aforementioned terms are mentioned briefly, it is not possi-
ble to explain all the possibilities of nurse error one by one. However,
eliminating terminological concerns from the beginning may facilitate
the determination of legal issues in the decisions of the Court of Cassa-
tion, which will be examined in the following.
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A- CONCEPTUAL FRAMEWORK

Under this heading, the terms of medical intervention, medical er-
ror and malpractice will be explained. Medical intervention is any ac-
tivity directed at the physical and mental integrity of the person for the
purpose of diagnosis, treatment or prevention of diseases by author-
ized persons practicing the medical profession.® However, although
medical intervention is included in the superior purpose of protecting
and maintaining health, it is directed towards the physical integrity of
the person. As a rule, any unauthorized medical intervention to physi-
cal or spiritual values that the legal order considers absolute and invio-
lable is illegal.’

The intentional defining of medical intervention is to diagnose and
treat the bodily, physical or psychological disease, deficiency, or to al-
leviate the disease or relieve the suffering even if full treatment cannot
be provided, or to protect people from such diseases.'

Mustafa Kilicoglu, “Yargi Kararlar1 Isiginda Doktorun Tibbi Miidahaleden Dogan

Hukuki Sorumlulugu”, Terazi Hukuk Dergisi, 2006, 1/4, p. 17. Mehmet Ayan, Tibbi

Miidahalelerden Dogan Hukuki Sorumluluk, Kazanci, Ankara, 1991, p. 5. Ismail

Atak, “Tibbi Miidahalenin Hukuka Uygunluk Sartlar1”, Tiirk Ortopedi ve Travma-

toloji Birligi Dernegi Dergisi, 2020, 19, p. 20. Zafer Kahraman, “Medeni Hukuk Ba-

kimimdan Tibbi Miidahaleye Hastanin Rizas1”, Indnii Universitesi Hukuk Fakiiltesi

Dergisi, 2016, 7/1, p. 480. Olcay Isik, Yargitay Kararlarl Isiginda Hekimin Hukuki

Sorumlulugu, Atatiirk Universitesi Sosyal Bilimler Enstitiisii Ozel Hukuk Anabi-

lim Dali, Master Thesis, Supervisor: Metin ikizler, Erzurum, 2010, p. 54-65. Berna

Ozpnar, “Tibbi Miidahaleden Dogan Hukuki Sorumlulugun Tiirleri”, Saglik Hu-

kuku Kurultayi, Ankara Barosu, Ankara, 2008, p. 269, 270. Hayrunnisa Ozdemir,

“Hekimin Hukuki Sorumlulugu”, Erciyes Universitesi Hukuk Fakiiltesi Dergisi, 2016,

11/1, p. 39, 45. Sera Reyhani Yuksel “Hekimin Uyguladig1 flag Tedavisinden Do-

gan Zararlardan Hastanin Tiiketicinin Korunmas: Hakkinda Kanun Kapsaminda

Korunmasi1”, 5. Tiiketici Hukuku Kongresi Sektorel Bazda Tiiketici Hukuku ve

Uygulamalari, Eds. Hakan Tokbas ve H. Fehim Ugisik, Bilge, Ankara, 2016, p. 367.

Hakeri, Vol. 1, p. 94, 259, 260. Bayraktaroglu/Fidan, p. 48.

% M. Kemal Oguzman/Ozer Selici/Saibe Oktay-Ozdemir, Kisiler Hukuku (Gergek
ve Tiizel Kisiler), Filiz, Istanbul, 2020, p. 179, 225-229. Mustafa Dural/ Tufan Oguz,
Kisiler Hukuku, Tiirk Ozel Hukuku, Vol. II, Filiz, 2017, § 531. Sibel Adigtizel, “He-
kimin Aydinlatma Yikimlulugt”, Tirkiye Adalet Akademisi Dergisi, 2014, 5/19,
p. 945, 946. Mehmet Ayan/Nursen Ayan, Kisiler Hukuku, Adalet, Ankara, 2020,
p. 99, 116, 117. Hiiseyin Hatemi, Kisiler Hukuku, On Tki Levha, Istanbul, 2020, p.
69-72. Yiiksel Ersoy, “Tibbi Hatanin Hukuki ve Cezai Sonuclar1”, Tiirkiye Barolar
Birligi Dergisi, 2004, 53, p. 83, 184. Hayrunnisa Ozdemir, “Teshis ve Tedavi Soz-
lesmesinde Kayda Gegirme ve Sir Saklama Yiikumliiltigti”, Ankara Barosu Saglik
Hukuku Digestasi, 2009, 1, p. 153. Atak, p. 21, 22. Kahraman p- 480, 483. Isik, p.
65. Ozdemir, Hekimin Hukuki Sorumlulugu, p. 39, 45.

10 Aysun Altunkas, “Ceza Hukukunda Tibbi Miidahalenin Hukuka Uygunluk Ko-
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The aim of healing alone is not enough to eliminate the illegality of
medical intervention. Even if action is taken with the aim of healing, the
legality of every intervention towards the patient’s physical integrity
requires the cumulative realization of competent health personnel, in-
formed consent, compliance with the most up-to-date level of medical
science and meticulous service conditions." In light of this information,
the Supreme Court has mentioned the following conditions in its rul-
ings since 1977: The physician should have legal authority to practice
the medical profession, patient’s informed consent, and the action to
remain within the objective and subjective limits of medical science.?

In addition to blood, tissue or organ transplantation, anaesthesia,
x-ray, radiation treatments, blood tests and vaccines; sex-oriented in-
tervention, termination of pregnancy, putting IUD into womb for birth
control; fillings, tooth extraction, prosthetics as well as implants and
orthodontics, stem cell and infertility treatment; many activities, from
relatively simple kinds of medical support to pregnancy applications
to difficult surgical interventions are included in the concept of medi-
cal intervention.”® Moreover, medical interventions, even aesthetic sur-

sullar1”, II. Ulusal Saglik Hukuku Tibbi Miidahalenin Hukuki Yansimalar: Sem-
pozyumu, Seckin, Ankara, 2015, p. 52. Alvina Gojayeva, “Avrupa Biyotip Sozles-
mesi ve Ttirk Tip Hukuku'na Etkileri”, Ankara Barosu Saglik Hukuku Digestasi,
2009, 1, p. 34. Atak, p. 20. Kahraman, p. 480. Isik, p. 54, 55, 149. Dural/ Ogiiz, § 531.
Perihan Cetinkaya, Hemsirelikte Tibbi Uygulama Hatalar1 ve Hukuki Sonugla-
11, Seckin, Ankara, 2016, p. 38 ed seq. Verda L. Ersoy, “Tibbi Malpraktis”, Toraks
Dergisi, p. 30, https:/ /torakp.org.tr/site/sf/books/ pre_migration/c68713cbd3e-
5aef1177da489dc1a646d1645271e69486ea3bb79c144£f909737.pdf (Date of Access
16.6.2021). Merve Duysak, “Hekimin Tibbi Uygulama Hatalarindan Dogan Cezail
Sorumlulugu”, Ankara Barosu Hukuk Giindemi, 2009, 5/3, p. 25, 26. Murat Akba-
ba/Vedat Davutoglu, “Saglik ve Hukuk Kiskacinda Hekim: Ne Yapmali?”, Tiirk
Kardiyoloji Dernegi Arsivi, 2016, 44/7, p. 610, 611. Giircan Altun/Abdullah Cos-
kun Yorulmaz, “Yasal Degisiklikler Sonras1 Hekim Sorumlulugu ve Malpraktis”,
Trakya Universitesi Tip Fakiiltesi Dergisi, 2010, 27/1, p. 8, 10. Zarife Senocak, “He!
kimin Hukuki Sorumlulugunda Ozel Sorunlar”, Saghk Hukuku Kurultayi, An-
kara Barosu, Ankara, 2008, p. 244. Ozdemir, Hekimin Hukuki Sorumlulugu, p.
39-41, 55-64. Ozdemir, Kayda Gegirme ve Sir Saklama Yiktumlilugi, p. 153, 154.
Kahraman, p. 484-502. Oguzman/Seligi/ Oktay-Ozdemir, p. 179, 225-229. Ersoy
Y., Tibbi Hatanin Hukuki ve Cezai Sonuglari, p. 167-172. Atak, p. 20-24. Dural/
Ogiiz, § 531-560. Ayan, p. 7 ed seq. Gojayeva, p. 35-42. Isik, p. 54-65. Adigtizel, p.
949. Hakeri, Vol. 1, p. 88, 94, 259 ed seq. Yiiksel Reyhan, p. 367.

12 4th Civil Chamber of the Court of Cassation, 1976/6297, 1977 /2541, 7.3.1977. Isik,

62, 63.

Ehan Giilel, “Tibbi Miidahale Stzlesmesine Uygulanacak Hiiktimler”, Tiirkiye
Adalet Akademisi Dergisi, 2011, 1/5, p. 586. Hayrunnisa Ozdemir, “Dis Hekimle-
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geries, that do not cause physical distress but cause mental distress are
medical interventions.™

In the Patient Rights Regulation, medical intervention is a physi-
cal and spiritual attempt aimed at protecting health, diagnosing and
treating the disease, and it is also carried out within the boundaries
of medicine (article 4 of HHY). The Law on the Mode of Execution of
Medicine and Medical Sciences refers to persons qualified to perform
medical interventions. According to this law, not only medical doctors
and dentists, but also midwives, circumcisers and nurses are author-
ized in this regard (article 1, 2, 3, additional article 13, 29, 30, 47, 58,
68 of TIDK). Persons authorized to perform medical interventions are
listed in the law, and nurses are among them. Only physicians (medi-
cal doctors) have the authorization to plan and prescribe treatment.'

The legality of the medical intervention is independent of the phy-
sician or nurse’s goodwill and patient satisfaction. The legally expect-
ed conditions must be realized cumulatively. Particularly competent
health personnel, compliance with the current level of medical science,
attentive service and informed consent of the patient are required. Pos-
sible error during medical intervention may arise from the physician
as well as from other staff members, especially nurses or health tech-
nicians. So, the opposite of legality in medical intervention is medical
error, and the perpetrator of this is any or some person who is legally
authorized to perform medical intervention.'¢

rinin Hukuki Sorumlulugu”, Erzincan Universitesi Hukuk Fakiiltesi Dergisi, 2011,
15/1-2, p. 182-183. Atak, p. 20. Kahraman, p. 481, 484, 488. Ozdemir, Hekimin
Hukuki Sorumlulugu, p. 45, 46, 48. Oguzman/Seligi/ Oktay-Ozdemir, p. 180-187.
Yiiksel Reyhan, p. 367. Dural/Ogiiz, § 561, 599.

4 Giilel, p. 586. Atak, p. 20. Kahraman, p. 480, 481. Ozdemir, Hekimin Hukuki So-
rumluluguy, p. 46. Oguzman/Selici/ Oktay-Ozdemir, p. 180.

» Ulas Can Degdas, “Hatali Tibbi Uygulamadan (Malpraktis) Dogan Hukuki ve
Cezai Sorumluluk”, Anadolu Universitesi Hukuk Fakiiltesi Dergisi, 2018, 6/1, p. 43,
44. Filiz Yavuz Ipekyuz, Ttrk Hukukunda Hekimlik Sozlesmesi, Yetkin, Ankara,
2006, p. 23. Mine Kaya, “Hekimin Hastay1 Aydinlatma Yiikiimliiltgtinden Kay-
naklanan Tazminat Sorumlulugu”, Tiirkiye Barolar Birligi Dergisi, 2012, 100, p. 49.
Fiisun Terzioglu/Fatma Uslu Sahan, “Hemsirelerin Tibbi Miidahalede Karar Ver-
me Yetkisi ve Konumu”, Saglik ve Hemsirelik Yonetimi Dergisi, 2017, 3/4, p. 137.
Bahu Giines Kilig, Hekimin Hukuki Sorumlulugu, Legal, Istanbul, 2016, p. 15, 16.
Giilel, p. 590. Kahraman, p. 480, fn. 1. Gojayeva, p. 54. Ozdemir, Dis Hekimlerinin
Hukuki Sorumlulugu, p. 179-181. Ozdemir, Dis Hekimlerinin Hukuki Sorumlulu-
gu, p. 43.

16 %guz Polat, Tibbi Uygulama Hatalari, Seckin, Ankara, 2005, p. 25. Ersoy Y., Tibbi
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According to the reports of the Turkish Medical Association, med-
ical error is the failure to complete the planned work as intended and
hoped, or the wrong plan to achieve the goal or the wrong application
of the right plan."” Medical malpractice is that the health personnel who
are competent in medical intervention cause harm to the patient due
to ignorance, inexperience or indifference. Poor or unskilful practice
of medicine or nursing, as well as not presenting the standard practice
to the patient at all, are considered malpractice because it also causes
the patient’s detriment.”® Although medical error and malpractice are
basically same, the definition of malpractice seems broader as it also
includes carelessness, damage and/or misconduct.”

Hatanin Hukuki ve Cezai Sonuglari, p. 167-172. Kahraman, p. 480, fn. 1. Hakeri,

Vol. 2, p. 1018 ed seq.

Fiisun Sayek, TTB Kitaplari/Raporlar-2010 Hasta Giivenligi Tiirkiye ve Diinya,

Tirk Tabipler Birligi, Ankara, 2011, p. 17. Murat Sas1, “Enjeksiyon Noropatisinden

Kaynakli Tam Yargi Davalarinda Risk flkesi Uyarinca Idarenin Kusursuz

Sorumlulugunun Uygulanabilirligi”, Tiirkiye Barolar Birligi Dergtsz 2021, 152, p.

71. Levent Mustafa Ozgoniil/Berna Arda/Necati Dedeoglu, “Tip Etigi ve Hukuk

Acisindan Tibbi Hata, Malpraktis ve Komplikasyon Kavramlarmin Degerlendiril-

mesi”, Tiirkiye Klinikleri Tip Etigi-Hukuku-Tarihi Dergisi, 2019, 27/1, p. 49. Hakeri,

Vol. 2 p- 1049. Degdas, p. 41, 52. Ersoy V., Tibbi Malpraktis, p. 30. Isik, p. 65-67.

Ozdemir, Hekimin Hukuki Sorumlulugu, p. 64, 65. Akbaba/Davutogly, p. 611,

612. Nesrin Ozkaya/Burcu Elbiiken, “Saglik Profesyonellerinin Hatali Tibbi Uy-

gulamalarmdan Dogan Yasal Sorumluluklart: Hekim Haricindeki Saglik Meslek-

leri Ozelinde”, Saglik ve Sosyal Politikalara Bakis Dergisi, Giiz 2018, p. 110, 111. Yil-
maz Yordem, “Hekim Mesleki Sorumluluk Sigortasinda Hatalir Tibbi Uygulama

Sorumluluguna fliskin Yargi Kararlarina Genel Bakis”, Journal Of Institute Of Eco-

nomic Development and Social Researches, 2018, 4/12, p. 540. Nesrin Ozkaya, “Hem-

sirelik Mesleginde Tibbi Uygulamalardan Dogan Sorumluluklar”, http:/ /www.
saglikcalisanisagligi.org/sunumlar/avnesrin.pdf (Date of Access 21.6.2021). See
also Istanbul Tabip Odasi, “Tibbi Uygulama Hatas1”, https:/ / www.istabip.org.tr/
site_icerik_2016/haberler/aralik2016/iyihekimlik /sunumlar/dr_ali_demircan.

pdf (Date of Access 16.6.2021).

8 Istar Cengiz/Alper Kiigiikay, “Tibbi Malpraktis, Tibbi Malpraktisin Psikolojik
Boyutlari ve Ozel Hastanede Calisan Hekimin Tibbi Malpraktisten Dogan Hukuki
Sorumlulugu”, Tiirkiye Adalet Akademisi Dergisi, 2019, 37, p. 110. Cantiirk Giirol,
“Tibbi Malpraktis ve Tibbi Bilirkisilik”, Uluslararas: Saglik Hukuku Sempozyu-
mu, Eds. Hakan Hakeri ve Cahit Dogan, Tiirkiye Barolar Birligi, Ankara, 2015,
p. 303. Oktay Ahsen E., “Tibbi Malpraktis Kavrami ve Sonuclar1”, http:/ /www.
turkhukuksitesi.com/makale_1183.htm (Date of Access 17.6.2021). Degdas, p. 41,
42, 49-51. Duysak, p. 28. Ozkaya/Elbiiken, p. 111. Ersoy V., Tibbi Malpraktis, p.
31. Ersoy Y., Tibbi Hatanin Hukuki ve Cezai Sonuglari, p. 167-172. Yoérdem, p
540. Istanbul Tabip Odas, ibidem, fn. 17. Sasy, p. 71. Isik, p. 67. Ozdemir, Heklmm
Hukuki Sorumlulugu, p. 64, 65. Ozkaya, ibidem, fn. 17.

19 Degdas, p. 49. Ozgoniil/ Arda/Dedeoglu, p. 49. Istanbul Tabip Odasi, ibidem, fn.
17. Oktay Ahsen, ibidem, fn. 18. Cengiz/Kiigiikay, p. 109-111. Ozkaya/ Elbiiken,
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B- DIFFERENCE BETWEEN THE COMPLICATION AND
MALPRACTIS

The golden rule of medical science is the principle of “first, do not
harm (primum non nocere)”. According to this, any medical interven-
tion is firstly based on not doing damage.” In that case, medical inter-
vention aimed at healing should not at least worsen the patient. As a
result, it is possible for the patient to recover or the problem to con-
tinue or worsen.?! Here, if the patient has been harmed by the fault of
the physician and/or nurse, and if his condition has deteriorated, the
questioning of responsibility begins. If the damage resulting from de-
terioration is subject to a claim, compensation is essential. On the other
hand, the rule in complication is the perfection (clean hands) and ir-
responsibility of the physician and/or nurse. The distinction between
malpractice and complications is like a magic wand that resolves most
of the controversies in medical law. Physician and/or nurse, all per-
sons capable of medical intervention can absolutely be held liable for
malpractice. Complications do not cause liability. Due to the definition
of permissible risk, complication is an acceptable hazard. That means,
what counts as malpractice or complication in the attribution of legal
responsibility is critical.”

C- OTHER APPEARANCES OF MALPRACTICE IN

NURSING

Problems arising from healthcare professionals, especially the le-
gal responsibility of physicians and nurses for medical errors, cannot
be isolated from the political and economic conditions of the relevant

p- 111. Tibbi Hata, “T1bbi Hata-Malpraktis Nedir?”, http:/ /www.tibbi-hata.com/
Ttirkce/Blog/Blog_Detay/Tibbi_Hata-Malpraktis_Nedir %3F/1434543120.html
(Date of Access 17.6.2021).

Cagatay Ustiin, “Tip’ta Etigin Yerini Belirlemek”, Ankara Barosu Saglik Huku-

ku Digestasi, 2009, 1, p. 116. Cengiz/Kiiciikay, p. 108, 109, 111. Yoérdem, p. 539.

See also Vikipedi-3, “Primum Non Nocere”, https:/ /tr.wikipedia.org/wiki/Pri-

mum_non_nocere (Date of Access 17.6.2021).

Hiiseyin Cem Barlioglu, Defansif Tip Unsuru Olarak Tibbi Malpraktis, Seckin,

Ankara, 2020, p. 26. Degdas, p. 42, 56, 57, 60. Ozgém'il/ Arda/Dedeoglu, p. 49.

2 Unal Kuzgun, “Komplikasyon mu? Malpraktis mi?”, Tiirk Ortopedi ve Travmatoloji
Birligi Dernegi Dergisi, 2019, 18, p. 98. Hakeri, Vol. 2, p. 1023. Istanbul Tabip Odasi,
ibidem, fn. 17. Ersoy V., Tibbi Malpraktis, p. 31. Ozgoniil/ Arda/Dedeoglu, p. 49.
Degdas, p. 41, 42, 49-51. Oktay Ahsen, ibidem, fn. 18. Sas, p. 71, 72. Altun/Yorul-
maz, p. 8. Isik, p. 67-69. Giines Kilig, p. 32 ed seq.
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society, nor can they be isolated from the quality of education and
training. In the training of health personnel, choices should be based
on objective scientific reasons rather than political motives.”

A nurse plays an important role in every moment of the treatment,
from the simple injection in the emergency room to the severe surgical
intervention. Nurses should act in accordance with medical standards
in all their practices. His/her lack of knowledge and skills, impru-
dence, violation of standard patient care practices, carelessness and
negligence, incorrect drug administration, inadequate follow-up, fail-
ure to prioritize patient safety, and non-compliance with existing pro-
tocols are among the frequently encountered reasons for malpractice.*

According to one project study, one in five nurses per shift falls
into a medical error.”® Most of the nurses’ responsibility can be attrib-
uted to the violation of the duty of care as well as the lack of com-
munication with the physician.* In particular, non-compliance with
the minimum cleaning conditions during the intervention, that is, the
sterilization problem, is itself a cause of medical error. Besides that, im-
proper movement of the patient, behaviour that distracts the physician
during the intervention, forgetting the gauze and/or tampon in the
patient’s stomach during the operations, not following the rules dur-
ing the shift deliveries, being careless while conveying information to
the patient may lead to the responsibility of the nurse.” Like that, the
issues of administering the medicine prepared by someone else, void-
able peripheral venous line changing and dropping the patient should

»  Ersoy Y., Tibbi Hatanin Hukuki ve Cezai Sonuglari, p. 162, 163.

# 1. Hamit Hanci/ Yurdagiil Erdem/Seving Polat, Adli Hemsirelik, Seckin, Ankara,
2020, p. 236.

% Kahriman/Oztiirk/Babacan, p. 5, 55.

% Kirsat, p. 294. Hakeri, Vol. 2, p. 1110. Hakan Hakeri, “Hemsirelerin Yasal
Sorumluluklari-II”, https://www.medimagazin.com.tr/authors/hakan-hakeri/
tr-hemsirelerin-yasal-sorumluluklari-II-72-64-1271.html (Date of Access 9.5.2021).
Yahya Deryal, “Hemsirelerin Hukuki Sorumlulugu”, 3. Saglik Hukuku Kurul-
tay1, Ankara Barosu, Ankara, 2011, p. 428. Ilknur Kahriman/Havva Ozttirk/Elif
Babacan, “Hemsirelerin Tani, Tedavi ve Bakim Uygulamalar1 Sirasinda Tibbi
Hata Oranlarmin Degerlendirilmesi”, Vehbi Ko¢ Vakfi Hemsirelik Fonu, Proje
2014/2, Trabzon, 2015, https:/ /sanerc.ku.edu.tr/wp-content/uploads/2017/04/
Hemsirelerin-TaniTedavi-ve-Bakim-Uygulamalari-Sirasinda-Tibbi-Hata-
Oranlarmin-Degerlendirilmesi.pdf (Date of Access 2.7.2021).

¥ Kiirsat, p. 294. Hakeri, Vol. 2, p. 1110. Hakeri, “Hemsirelerin Yasal Sorumluluklari-
11”7, ibidem, fn. 26. Deryal, p. 428.
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also be considered.?® Moreover, vaccinating a child for tuberculosis in-
stead of measles, not writing one of the drugs on the discharged pa-
tient’s medication use card, inadvertently administering an anesthetic
drug to the patient coming out of the operation, giving HIV-contain-
ing blood to an eighteen-month-old baby who was treated for burns
are the cases that refer to malpractice in nursing.” On the other hand,
mild pain and redness at the catheter or entry site may be considered a
complication after the medically appropriate catheter is inserted in the
right place and sterile.* In summary, the nurse’s legal responsibility
for medical error is simply based on professional error. A nurse may
be held liable for medical malpractice. However, a nurse’s irresponsi-
bility for complications is the rule.”

In the research conducted on nurses who are responsible for medi-
cal errors; it is remarkable that the workload is high, the number of
nurses working is low, the nurses are loaded with non-duty jobs, and
they are worked under stress and fatigue.”? Inadequate job descrip-
tions of nurses, low wages, limitation of promotion opportunities, lack
of communication with the manager and with each can create the am-
biance of medical errors peculiar to them.*

The probabilities and causes of medical errors of nurses were ex-
amined, especially from the perspective of drug administration. In this
review, necessary precautions to be taken are listed to prevent injec-
tion application errors and to ensure safe injection. Fatigue, excessive

% Kahriman/Oztiirk/Babacan, p. 56.

¥ Derya Sahin et al., “Hemsirelikte Malpraktis: Olgu Sunumlar1”, Adli Tip Biilteni,
2014,19/2, p. 101.

% Arzu Karayavuz, “Kateter Hemsireligi”, Tiirk Hematoloji Dernegi-Hematolo-
ji Pratiginde Uygulamali Kateterizasyon Kursu, p. 60, http://www.thd.org.tr/
thdData/ userfiles/file/ KATATER__KURS_14.pdf (Date of Access 17.6.2021).

' For the distinction between malpractice and complication, see Kuzgun, p. 98. Er-
soy V., Tibbi Malpraktis, p. 31. Ozgoniil/ Arda/Dedeoglu, p. 49. Degdas, p. 41, 42,
49-51. Istanbul Tabip Odasi, ibidem, fn. 17. Oktay Ahsen, ibidem, fn. 18.

%2 Musa Ozata/Handan Altunkan, “Hastanelerde Tibbi Hata Goriilme Siklikla-
r1, Tibbi Hata Tiirleri ve Tibbi Hata Nedenlerinin Belirlenmesi: Konya Ornegi”,
Tip Aragtirma Dergisi, 2010, 8/2, p. 106. Cumhuriyet, “Yargitay’dan Saglik Cali-
sanlarina Emsal Niteliginde Fazla Mesai Karar1”, https://www.cumhuriyet.
com.tr/haber/yargitaydan-saglik-calisanlarina-emsal-niteliginde-fazla-mesai-
karari-1796111 (Date of Access 21.6.2021).

% Sema Kuguluoglu et al., “Ila¢c Uygulamalarinda Hemsirenin Mesleki ve Yasal So-
rumlulugu”, Maltepe Universitesi Hemsirelik Bilim ve Sanat Dergisi, 2009, 2/2, p. 88.
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workload, length of working hours, inexperience, stress and lack of
professional knowledge and skills were counted among the factors
causing medical errors. In addition, the lack of fixed or clear protocols
and procedures, the irregularity of the records and the lack of attention
to information transfer in shifts are among the factors that pave the
way for malpractice.* Moreover, errors such as not washing hands,
not using gloves, breaking the bulb with a solid object, interfering with
the sciatic nerve, reusing the used needle, wiping the already sterile
end of the needle with cotton should also be included.®

The drug administration process under the responsibility of the
nurse needs to be evaluated. When the physician examines the patient,
he determines which drug will be administered, how and at which
dose. He conveys his requests in this direction to the nurse. A nurse
should administer medications as they are communicated to her, he/
she should monitor and record any after effects. The nurse plays a
very effective, active and prepotent role in the drug administration
process. The leading mistakes of the nursing activities are related to
injection, that is, to administer drugs with a needle. Injection error can
be caused by reasons such as inappropriate application point, incorrect
dosage adjustment, wrong mixing and dilution, not paying attention
to sterilization, using tools and equipment that are not suitable for the
service, and daring to apply despite lack of technical knowledge and
artistic skills.*® If there is a causal link between the failure to comply
with the dose or timing in the doctor’s instructions and the harm in
drug administration, the nurse may be held responsible.’” As a result
of careless and inattentive intramuscular injection, undesirable results
such as nerve damage, regression in foot functions, crippling and/or
skipping may occur. In intravenous injections, in addition to physi-
cal distress due to vein damage and/or infection, weakness or loss of

% Fatma Er/Serap Altuntas, “Hemsirelerin Tibbi Hata Yapma Durumlar: ve Ne-

denlerine Yonelik GortiislerininBelirlenmesi”, Saglik ve Hemsirelik Ydnetimi Dergisi,
2016, 3/3, p. 132-139.

Esin Cetinkaya Uslusoy/Emel Duran Tasci/Medet Korkmaz, “Giivenli Enjeksi-
yon Uygulamalar1”, Hacettepe Universitesi Hemsirelik Fakiiltesi Dergisi, 2016, 3/2, p.
50, 51, 53. Kiirsat, p. 294, 295.

Cetinkaya Uslusoy/Tasct Duran/Korkmaz, p. 50-57.

% Deryal, p. 432, 433.
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a limb is unfortunately encountered.” Negative consequences on the
injection problem are not just injuries. It is possible for the patient to
go into a coma after the medicine is given quickly by the nurse, which
should be given at least two hours under the control of the doctor. It
should also be mentioned that the patient whose surgery was com-
pleted and because of repeated narcosis medication could fall into a
vegetative state.”

II- LEGAL RESPONSIBILITY OF A NURSE

First of all, the legal responsibility of the nurse will be discussed
in general. The purpose of such a summary is to remind the subject.
Then, the jurisprudence of the Court of Cassation concerning legal re-
sponsibility in nursing will be chronologically conveyed. Academic
quality in the analysis of the cases subject to the judicial decisions can
be achieved by duplicating examples as well as by having a good com-
mand of terminology. The issues that the Supreme Court has focused
on, both in the form of complications and malpractice, should be exam-
ined legally at the level of social facts and with communal awareness.

A- SUMMARY OF RESPONSIBILITY FOR NURSE’S
MALPRACTICE

A nurse’s faulty violation of the rules of medicine and medical
law due to his/her profession may result in her administrative, legal
and criminal liability. The legal responsibility characterized by paying
compensation is directed towards the elimination of the damage done
to the patient. In the responsibility of the nurse, it is necessary to clarify
the definitions of nurse, patient, complication and malpractice in each
concrete case. Once the malpractice description is fixed, the institu-
tions of breach of debt or tort in Turkish law of obligations direct the
nurse’s legal responsibility for medical error. Moreover, the nurse’s
responsibility for breach of debt includes also fault in contract nego-
tiations (culpa in contrahendo). Responsibilities of nurses arising from

% Cetinkaya Uslusoy/Duran Tasci/Korkmaz, p. 53. Kiirsat, p. 294, 295. Hakeri,
“Hemsirelerin Yasal Sorumluluklari-II”, ibidem, fn. 26. Halide Savas, Yargiya
Yanstyan Tibbi Miidahale Hatalar1 Tibbi Malpraktis Tibbi Davalarin Seyri ve So-
nuglari, Seckin, Ankara, 2009, p. 83-84.

¥ Sahin et al., p. 101.
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tortious acts and breach of contract due to their professional activities
remain. It is also possible to assign responsibilities to the nurse based
on acting without authority (negotiorum gestio).*’

In disputes originating from private law, it is not possible to cover

the legal responsibility of the nurse in a few pages. Nevertheless, the
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legal reasons that give rise to such responsibility in accordance with
the Turkish Code of Obligations No. 6098 (TBK) will be addressed
from a bird’s eye view.

First of all, it should be explained that there are dependent, in-
dependent and semi-dependent roles in nursing. Indeed, the nurse’s
spectrum of duties is not limited to merely following the physician’s
instructions. At the same time, a nurse can enter into a contractual re-
lationship directly with the patient. A nurse works dependent on the
physician in terms of administering treatment. However, a nurse is
equipped with independent decision-making abilities in terms of nurs-
ing diagnosis process and nursing care.*’ Nursing Regulation illumi-
nates these roles as follows: “based on evidence within the framework
of the needs determined within the scope of the nursing diagnosis
process plans, implements, evaluates and supervises” (article 6/1-a of
HY).

In the first case, the nurse may be held liable pursuant to the provi-
sions of tort (article 49 et seq. of TBK). The conditions for the nurse’s
conviction to pay compensation arising from the wrongful act can be
listed as follows within the framework of the general provisions: A
nurse’s unlawful act or inaction when necessary, attribution of fault
to the nurse, harm to the patient, causality between the harm and the
unlawful act. Indeed, the nurse’s wrongful act targeting the patient
violates the physical integrity, in other words, the physical and/or
mental health, which is an element of the right of personality. There-
fore, such interventions are illegal as a rule. Damage may occur upon
the violation of personal rights by the unlawful intervention of the
wrongful nurse. If there is a causal link between the harm and the un-
lawful behaviour of the nurse, it can now be said that the patient can
receive compensation arising from the wrongful act. A contractual re-
lationship is not sought in the patient’s claim for compensation based
on the tortious act. As a rule, a claim for compensation can only be
brought against the self-employed nurse herself/himself. A lawsuit
can also be brought to the hospital for the wrongful act of the depend-
ent nurse related to her profession, in that case the strict liability of the
employer comes to the fore (article 66 of TBK). In the second possibil-

# - Kuguluoglu et al., p. 89. Terzioglu/Sahan, p. 136, 140.
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ity, the compensation in the legal responsibility of the nurse may arise
from the breach of the debt. The conditions for this should be classified
as follows: The existence of a contract between the nurse and the pa-
tient, the breach of the debt arising from this contract by the nurse, the
nurse being deemed at wrongful, damage to the patient and the causal
link between the damage and the breach of the debt. The legal nature
of the contract between the nurse and the patient is mostly mandate
(mandatum) (article 502 of TBK). Here, it is not the typical appearance
of the mandatum, but the modest version of a fee for work. If a nurse
does not fulfil or perfoms late or poorly regarding the obligation of
providing the medical service that is within the province of him/her
in accordance with the patient’s will and health benefit, the general
provisions regarding the breach of contract shall be applicable in ad-
dition to the special provisions regarding the mandate contract (article
502, 112 of TBK). On the other hand, the principle of honesty, which is
expressed in the Turkish Civil Code No. 4721 (TMK), imposes culpa in
contrahendo responsibility on future contracts that come into contact
to make a contract (article 2 of TMK). Although the legal nature of this
liability is still discussed in the doctrine, it is mostly considered as a
breach of debt. Therefore, the nurse’s failure to act honestly in pre-
contract negotiations, as a rule, with the application of special provi-
sions regarding the mandate contract; the blanks are resolved by filling
in the general provisions regarding the breach of contract (article 502,
112 of TBK; article 2 of TMK). In the preparation phase, if the nurse
damages the patient with careless statements and/or behaviours at-
tributed to are wrongful, it may result in compensation. Although it is
rare, it should be pointed out that the nurse may act without authority.
If the nurse’s act without authority is in accordance with the patient’s
interests and his hypothetical will, then it is in favour of the patient’s
interest namely substantial (real) agency without authority; otherwise,
it is mentioned about insubstantial (unreal) acting without authority
(article 526 et seq. of TBK). Even if it is not based on a contract, the
degree of the nurse’s duty of care does not change. He/she should
always show the care expected from his/her profession in all his medi-
cal interventions. The nurse acting without authority is responsible for
all kinds of negligence. However, the responsibility of healthcare pro-
fessionals aiming to protect the patient from greater damage who act
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without authority, is considered lighter as per the law (article 527/1
of TBK). The nurse’s liability arising from private law, especially for
tortious act or breach of contract, ensures that the patient’s damage is
compensated with material and/or moral compensation.*

In emergency situations, the treatment of the patient without ob-
taining his/her permission may be subject to the provisions of agen-
cy working without authority. Like that, tort (wrongful act) and/or
violating the rules of good faith during pre-contract negotiations are
within the scope of breach of debt from the culpa in contrahendo point
of view. It is in this manner that the patient’s condition who linger
by creating the expectation that he will be treated, worsens.* Finally,
the possibility of wrongful behaviour and acting without authority can
be exemplified in covenant negotiations. It is sufficient for the nurse
to use her/his medical knowledge in the best way and to choose the
most appropriate method for treatment. Otherwise, a nurse does not
guarantee a curative result such as healing. It is known that a nurse
can provide health services independently of the physician. It is im-
portant for a nurse to be honest while the covenant negotiations are
going on to undertake the care and supervision of the patient. For this
reason, vain promises such as rapid recovery or life extension should
not be voiced. The legal order does not protect medical knowledge
and nursing status for being used as a hope-monger (article 502, 102
of TBK.; article 2 of TMK)). In addition, a nurse, who is out of duty and
gives medical treatment to a lonely person who was injured and un-
conscious in a traffic accident can be considered to be acting without
authority. Similarly, when a patient who is unconscious and is brought
to the emergency room by third parties, the urgent medical interven-
tion of the physician and the nurse can be thought as the agency with-

2 Kdrsat, p. 303, fn. 9, 304, 307-317. Cetinkaya Uslusoy/Duran Tas¢1/Korkmaz, p.
54. Karabakir, p. 155-20. Aksoy Giilaslan, p. 269, 270. Ozkaya/ Elbiiken, p. 118-124.
Duysak, p. 25. Akbaba/Davutoglu, p. 611. Altun/Yorulmaz, p. 7, 8, 10. Yiiksel
Reyhan, p. 368-377. Hakeri, “Hemsirelerin Yasal Sorumluluklari-II”, ibidem, fn.
26. Ersoy Y., Tibbi Hatanin Hukuki ve Cezai Sonuclari, p. 183-187. Terzioglu/
Sahan, p. 139, 140. Cengiz/Kiigtikay, p. 120-127. Kuguluoglu et al., p. 89. Alkanat,
p- 177-180. Arikan, p. 69-89. Demircioglu, p. 43 ed seq. Giiveng, p. 364-370. Akyol,
p- 53, 54. Gorener, p. 67-80. Ercoskun Senol, p. 38-50. Zevkliler/Gokyayla, p. 678-
680. Eren, Ozel Hiikiimler, 909 ed seq. Eren, p. 40. Kiligoglu, p. 57, Erdogmus, p.
125-128. Yiiksel Reyhani, Vekaletsiz Is Gorme, p. 794-802. Giines Kilig, p. 67-99.

#®  Yiiksel Reyhani, Vekaletsiz Is Gorme, p. 794, 802.
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out authority. In these examples, the nurse is, as a rule, liable for any
negligence. Nevertheless, it is at the judge’s discretion to evaluate the
responsibility of the nurse as a slight liability, who only aims to save
the patient or the injured from greater damage (article 527/1 of TBK;
article 4 of TMK).

B- VERDICTS OF THE JURISDICTION CLARIFYING
NURSES’ LEGAL RESPONSIBILITY

Verdicts under this heading are related to compensation cases filed
due to medical error with the claim of nurses” wrong. In fact, due to
the nurse’s wrongful act, in addition to the weakness or loss of limbs in
the patient, even coma, vegetative life and death stand out in concrete
events. Besides, there are jurisprudences pointing to the separation of
duties between the administrative and judicial judiciary. Similarly, it
should be mentioned that the recourse by the State Treasury to the of-
fending civil servant nurse is possible. Based on the various verdicts
of the Court of Cassation, the legal responsibility of nurses can be ana-
lyzed realistically. Objectivity is valuable in the analysis of events that
paved the way for nurses to pay compensation. Because, in such sen-
sitive matters, a methodological approach to social and legal events
ensures avoidance of bias and provides permanent solutions with a
multidisciplinary perspective. The compilation from 1973 to 2020 is
listed below.

In 1973, anaphylaxis shock and death as a result of penicillin al-
lergy were evaluated. Antibiotics such as penicillin can cause death
in some individuals due to an allergic reaction. The importance of this
jurisprudence is that it questions the workload distribution between
the physician and the nurse. The Court of Cassation was sceptical that
only the nurse, not the doctor, was held responsible for the sudden
injection of a full dose of allergic shock drugs rather than gradually.*

#  “As the purpose of the profession of the doctor and auxiliary health personnel is

to protect human life, eliminate diseases and prolong life, it is necessary for the
physician to warn the patient and the auxiliary personnel and, if necessary, to give
the injection himself when giving a drug that can cause shock. The fact that the
council of health determines that the fatal result is possible with this drug and on
the other hand does not consider the doctor responsible depends on the fact that
the doctor, in this application, clearly determines that there is no other method
of manner that can prevent this result. However, this aspect is not mentioned in
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In 2002, it was evaluated to be written 36.5 degrees as if the fever of
the kidney patient was checked even though no fever was measured.
Twenty minutes later, it was noticed that the patient’s temperature ap-
proached 39 degrees. The General Assembly of Civil Chambers in the
Court of Cassation has confirmed that this behaviour, which is incom-
patible with truth, is wrongful.*®

When a lawsuit was filed against the physician due to the medi-
cal error of the nurse in 2003, the fault of the physician and the nurse
together or separately was discussed; it has been decided that the em-
ployer is responsible for the employee’s breach of contract. In fact, it
was based on the provision of the repealed Turkish Code of Obliga-
tions No. 818 (EBK), which deals with the absolute liability of the em-
ployer for the employee’s infraction (article 100 of EBK).* In this case,
it is jurisprudence that the physician is absolute liable for the wrong of
the assistant nurse.*

In 2004, for the first time, the injury of the sciatic nerve with the
injection and the fact that the incident took place in the state hospital
resulted in the lack of jurisdiction of the judiciary. Persons who do not
have personal wrongs, have worked in a public hospital and left their
jobs may not be prosecuted in the civil jurisdiction.*

the report. Drugs that cause allergies or shock, and thus pose or may pose a very
serious danger to life, should be administered to prevent this, even if the danger is
rare. As far as it is known, this can be implemented in the following way; after the
drug to be applied is applied in a very small amount and injected in trace amounts
or in the amount required in general, the patient’s reaction should be waited, and
if no reaction is shown and thus it is understood that there is no danger for the
patient, it can be injected completely. Otherwise, the act done is not treatment,
but ignorance and causing death with gross negligence... The Council of Health
reports, which determine the doctor’s irresponsibility in the file, are far from app-
rehending in terms of the quality and quantity of the problem in all details and
are insufficient, and do not bind the court under the provisions of Articles 275 and
next articles of the proceeding. The decision should be examined by the university
professor, whose knowledge and impartiality the court trusts, and the degree of
fault should be determined according to the result. Otherwise, the decision made
with incomplete examination should be reversed” (4th Civil Chamber of the Court
of Cassation, 1973/2684, 1973 /2978, 13.3.1973).

% Court of Cassation, General Assembly of Civil Chambers, 2002/9-550, 2002/561,
26.6.2002.

% Abolished Turkish Code of Obligations No. 818, Official Journal 29.4.1926, 359.

4 13th Civil Chamber of the Court of Cassation, 2003 /2333, 2003 /6348, 22.5.2003.

4 21st Civil Chamber of the Court of Cassation, 2004 /7439, 2004/8136, 11.10.2004.
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In 2004, the capacity to sue for damages against the obstetrician
and his nurse was evaluated. The doctor did not supervise the nurse,
the nurse did not follow the doctor’s instructions, the doctor left the
plaintiff’s birth and went to another birth, the nurse tried to deliver
the pregnant woman without waiting for the doctor, the nerves in the
new-born’s arm were damaged, and as a result of the strong pressure
on the pregnant woman’s abdomen, the baby’s arm was disabled. The
Court of Cassation decided that the case should be accepted because
it was based on the defendants” personal wrong. So much so that just
because personal fault is mentioned in the petition, the court should
enter the merits of the case and a judgment should be made according
to this determination after determining whether the defendants have
personal wrongs.*

In 2004, the lawsuit was filed against the obstetrician and his nurse
for causing the death of the mother and the baby. However, this time,
since the lawsuit was not based on the personal wrongs of the civil
servant defendants working in the public hospital, it is obvious that
the administrative jurisdiction was directed.”

In 2005, it was mentioned that in the lawsuit of complete loss of
sensation in the left foot following the pain that started after the injec-
tion, the provisions of the agency contract (mandatum) and the absolute
liability of the employer could be applied.*

In 2005, new-borns were mixed-up by nurse error. Because the
name bands of the babies of the plaintiff mother and another moth-
er who gave birth in the same hospital were changed somehow. The
mother, who stayed away from her own baby unknowingly breastfed
someone else’s child until she learned the truth. The decision had to
be reversed due to the amount of non-pecuniary compensation deter-
mined without investigating the social and economic conditions of the
parties.*

In 2005, the fake prescription incident written by the nurse is in-
teresting. Defendant nurse arranged forged prescriptions on behalf of

4 4th Civil Chamber of the Court of Cassation, 2004/11762, 2004/10881, 30.9.2004.
%0 21st Civil Chamber of the Court of Cassation, 2003/10347, 2004/765, 9.2.2004.

51 4th Civil Chamber of the Court of Cassation, 2005/5837, 2005/5679, 26.5.2005.

52 13th Civil Chamber of the Court of Cassation, 2004/15903, 2005/3133, 2.3.2005.
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two beneficiaries of health benefits. However, these patients did not
use these fake written prescriptions medicines.®

In 2007, this jurisprudence is again about injection. The plaintiff,
who came to the emergency room with severe kidney pain, was given
a painkiller injection. The injection was prescribed by the physician,
and the administration was carried out by the nurse. However, the
needle that came into the nerve caused paralysis of the plaintiff’s right
leg. The fact that the plaintiff’'s body is very weak, that is, lean, is men-
tioned among the reasons for the defendants to defend themselves. The
decision of the first-instance court ruling on compensation was over-
turned by the Supreme Court. Because the report from the Council of
Forensic Medicine is insufficient. The wrongful acting rate of 4/8 was
attributed to the nurse. However, it is not discussed why the defend-
ant doctor did not have the rest of the wrongful acting rate of 4/8. It is
not possible to establish a judgement based on an incomplete report.>

In the 2011 jurisprudence, the faultiness of the nurse was indis-
putable. Because she caused the paralysis of the right foot of a seven-
year-old child by injecting the injection needle to the vein, which was
supposed to be applied to the muscle and in which’s prospectus has
a warning that it may not be applied to the vein. However, since the
action was carried out by the nurse working in the state hospital, the
aforementioned case was rejected due to the lack of jurisdiction and
the administrative jurisdiction was pointed out.”

In 2012, it was jurisprudence that the civil jurisdiction was not re-
sponsible for the liability of the nurse for intramuscular injection, who
works in the state hospital.”® In 2013, the degree of wrongful act of the
nurse who gave the wrong injection was determined as 4/8 in criminal
proceedings. This rate was also taken into account in the civil proceed-
ings and half of the damage was compensated to the nurse who per-
formed the faulty injection.”

% 4th Civil Chamber of the Court of Cassation, 2004/6066, 2005/290, 25.1.2005.

5 13th Civil Chamber of the Court of Cassation, 2007/7502, 2007 /9890, 9.7.2007.

% Court of Cassation, General Assembly of Civil Chambers, 2011/4-64, 2011/200,
20.4.2011.

% 4th Civil Chamber of the Court of Cassation, 2012/6576, 2012/10015, 7.6.2012.

5 4th Civil Chamber of the Court of Cassation, 2012/8778, 2013 /8959, 16.5.2013.
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In three separate jurisprudences in 2014 and 2015, in the case
brought against the nurse due to the wrongful acting of the public serv-
ant nurse, while the local court should have dismissed the case due to
lack of capacity, its rejection in terms of duty and base was found to be
wrong.”® However, dissenting opinion were written in the decisions. In
the dissenting opinions, it was criticized that the civil servant’s personal
wrongful acting was not separated. As a result, if it is understood from
the material facts that the lawsuit is based on the defendant’s personal
wrongful act, hereupon the evidence must be collected and evaluated
in line with this claim, and thus a legal conclusion must be reached.”

In 2016, the Supreme Court evaluated whether the criminal sen-
tence regarding the nurse who was convicted of reckless injury binds
the civil judge. For this, it was based upon the provision of the repealed
Turkish Code of Obligations, which regulates the relationship between
civil and criminal judges (EBK article 53 of EBK). Based on the true-life
material facts mentioned in the sentence, the legal responsibility of the
nurse can be applied.®

In 2016, the injection administered by the nurse is still on the agen-
da as a legal issue. This time, the decision of the local court was over-
turned because the patient’s consent form, signed by the plaintiff, was
not sent to the file so that the nurse’s wrongful acting could not be
determined from the aforementioned injection.®!

In another jurisprudence in 2016, the plaintiff, who could not step
on his foot after the injection, did not heal despite receiving physical
therapy. In order to determine whether the nurse has a professional
wrongful acting in the case, experts with academic careers from the neu-
rologists of the universities should be selected and a committee report
should be obtained from them. The Court of Cassation preferred the
way of reversal, since there was no expert examination of this quality.®

% 4th Civil Chamber of the Court of Cassation, 2015/9285, 2015/9678, 10.9.2015. 4th
Civil Chamber of the Court of Cassation, 2015/4017, 2015/4876, 16.4.2015. 4th Ci-
vil Chamber of the Court of Cassation, 2014/7428, 2014/10382, 23.6.2014.

% 4th Civil Chamber of the Court of Cassation, 2014/620, 2014/1593, 4.2.2014. 4th
Civil Chamber of the Court of Cassation, 2011/1694, 2012/4172, 15.3.2012.

€ 13th Civil Chamber of the Court of Cassation, 2014/43885, 2016/2467, 2.2.2016.

¢ 13th Civil Chamber of the Court of Cassation, 2015/30631, 2016/7474, 10.3.2016.

2 13th Civil Chamber of the Court of Cassation, 2015/4491, 2016/9749, 6.4.2016.
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In 2016, another jurisprudence showing that the injection problem
continues should be mentioned. The defendant nurse administered
painkillers intramuscularly to the left hip of the plaintiff who had un-
dergone plastic surgery. However, the plaintiff’s left leg was injured.
The expert’s report states that the clinical picture is compatible with
injection neuropathy, and nerve damage occurs with the intra-tissue
spread of the injected medicine. If the administration is not made in
the wrong place, that is, if the injection is suitable for the medical tech-
nique, unforeseen and unpreventable symptoms may occur. Accord-
ing to the report, despite all care and attention, there are complications
that are not caused by any wrongful act. However, the fact that even
the hospital’s irresponsibility was expressed in this expert report ne-
cessitated the reversal of the decision of the first instance court due to
incomplete examination.®

In 2017, after the abortion procedure, numbness occurred in the
right leg and foot as a result of painkillers administered from the calf.
In the report prepared by the Council of Forensic Medicine, the cur-
rent picture is described as a complication that can occur despite all
care and is not based on any wrongful act. Medical incompatibility
in the injection place and technique, and therefore, a wrongful act at-
tributable to the healthcare personnel who administered the injection
was not detected. However, the Supreme Court overturned the first-
instance court decision due to incomplete examination. Because this
report coming from the Council of Forensic Medicine is not enough
and should not be contented with. The court should form an expert
committee of three academicians, who are experts in their fields and
have academic careers. Whether the injection subject to the case is suit-
able for medical science in terms of its place and technique should be
clarified by a committee with academic competence. In addition, the
committee should also enlighten whether the negative result grows
after the necessary medical interventions are withheld from the patient
after this injection, whether it is a mistake or not. It is against the pro-
cedure and the law to decide that there are no wrongful act attribut-
able to the defendants, without obtaining such a qualified committee
report, with an incomplete examination.*

6 13th Civil Chamber of the Court of Cassation, 2015/19241, 2016/13610, 26.5.2016.
6 13th Civil Chamber of the Court of Cassation, 2015/18038, 2017/3975, 5.4.2017.
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In two verdicts corresponding to 2018 and 2020, the responsibil-
ity of the nurse in charge of the cold chain in the immunization ac-
tivities of the family health centre was evaluated. The cold chain aims
to preserve the effectiveness of the vaccine. Because of the nurse who
did not fulfil this duty, the vaccines were become dysfunctional and
the relevant institution suffered a loss. However, the lawsuit was dis-
missed on the grounds that the damage was caused by the lack of ad-
equate equipment. On the other hand, the Supreme Court stated that
the lack of sufficient equipment did not constitute sufficient grounds
for dismissing the case, and this situation could only be considered as
a reason for deduction from compensation.®

In 2019, the Supreme Court reiterated that the nurse is responsible
for all kinds of her wrongful acts, including slight negligence.®® In an-
other incident that was reflected in the case in the same year, the patient
under the influence of narcosis was taken to his room by the nurses af-
ter he came out of the operation. However, because the nurses did not
raise the safety armrests of the bed, the semi-conscious patient fell to
the ground. After the re-operation was performed on the patient whose
spleen ruptured, the responsibility of the nurses came to the fore.*”

In two lawsuits in 2019, the Court of Cassation found the report
issued by the Council of Forensic Medicine incomplete. The court,
finding its justification insufficient because “the technique of injection
and its incompatibility with the area applied” could not be identified
with medical evidence, requested “sufficient and satisfactory explana-
tion on whether the health personnel who performed the procedure
showed the necessary care”. In addition, although loss of work and
strength, recovery time and disability rate, if any, are requested, the
court criticizes the interim decision not to include these issues in the
report. The Court of Cassation requested the judge of the first instance
court to “obtain a report open to parties and judicial review from a
committee of three experts, who will be composed of expert lecturers
in medical faculties of universities”. Due to incomplete examination,
the Supreme Court went to the way of reversing.®

% 4th Civil Chamber of the Court of Cassation, 2016/11513, 2018/7622, 5.12.2018.
4th Civil Chamber of the Court of Cassation, 2019/1856, 2020/199, 22.1.2020.

% 13th Civil Chamber of the Court of Cassation, 2016/24615, 2019/12860, 19.12.2019.

¢ 13th Civil Chamber of the Court of Cassation, 2018/4890, 2019/11954, 2.12.2019.

% 13th Civil Chamber of the Court of Cassation, 2016,/10242, 2019/5070, 18.4.2019.
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Another jurisprudence in 2019 is about State recourse to a nurse
whose personal wrongful act has been proven. So much so that the
compensation paid by the State Treasury was collected through re-
course from the deliberate nurse who killed the patient with a potas-
sium injection. Because the nurse caused the death of the patient by
injecting potassium through the neck path without the knowledge of
the medical doctor following the patient.”

In the case of injury to the sciatic nerve by injection in 2020, the fact
that the incident took place in a state hospital paved the way for the re-
jection of the case in the judicial court. The reason is for that is, enmity
may not be directed at the people who work in a public hospital and
whose personal wrongful acts cannot be proven in the judicial court.”

In 2020, the Court of Cassation stated that the focus should be pri-
marily on the medical benefit of the patient: “All the faults of the nurse
and the hospital, even if they are slight, should be accepted as an element
of responsibility...In cases that cause hesitation even at the minimum
level, a nurse is obliged to carry out research to eliminate this hesitation
and to take protective measures in the meantime. While choosing be-
tween various treatment methods, it is necessary to consider the charac-
teristics of the patient and the disease, to avoid attitudes and behaviours
that will put the patient at risk, and to choose the safest way”.”*

In 2020, the case of forgetting gauze on the patient’s body was sub-
mitted to the Court of Cassation. Although the defendants, including
a nurse, were deemed to be at wrongful act by forgetting the gauze on
the patient’s body during the operation, the Supreme Court reversed
the decision of the court of first instance on the grounds that it did not
consider equity while determining the amount of non-pecuniary dam-
age. That is, the local court should decide on reasonable compensation
by taking into account the social and economic conditions of the par-
ties, the degree of pain and suffering caused by the wrongful act at the
victim, the place of the plaintiff in the society, his personality and his

degree of sensitivity”.”

13th Civil Chamber of the Court of Cassation, 2016/13768, 2019/6769, 29.5.2019.
% 4th Civil Chamber of the Court of Cassation, 2018/3874, 2019/3615, 26.6.2019.
7 4th Civil Chamber of the Court of Cassation, 2020/3974, 2020/8071, 26.6.2020.
7t 13th Civil Chamber of the Court of Cassation, 2016/31093, 2020,/2079, 12.2.2020.
72 3rd Civil Chamber of the Court of Cassation, 2020/3289, 2020/5633, 8.10.2020.
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In 2020, the medical error of the nurse in the home care service
carried out by a metropolitan municipality was the subject of the Su-
preme Court case law. Naturally, a referral was made to the adminis-
trative jurisdiction with reference to neglect of duty.”

Another case examined in 2020 is the nurse’s wrongful injection
after tonsillectomy. According to the Court of Cassation, the report of
the Council of Forensic Medicine is not enough. An additional report
should be requested from the expert committee of independent aca-
demics working at State universities. Thus, it should be determined
whether the physician has a wrongful act with the nurse.” Finally, in
relevant jurisprudence, although physical therapy is recommended in
case of temporary paralysis of the leg because of the injection, the re-
sponsibility of the nurse for all kinds of wrongful acts is mentioned.”

C- ANALYSIS OF THE VERDICTS AND THE INJECTION
PROBLEM

A nurse, who has duties attached to and independent of the phy-
sician, also has sole responsibility. Each attendant must be held ac-
countable within his realm of authority.” Bringing a lawsuit against
the physician due to the nurse’s medical error can be based on the
strict liability for auxiliary persons (article 100 of EBK; article 116 of
TBK). In addition, it is possible to file a lawsuit to the hospital for the
wrongful act of the nurse (article 66 of TBK). The Court of Cassation
is well aware that the nurse has duties attached to and independent of
the physician. With this awareness, the physician’s fault with the nurse
or separately is determined by experts.”” After all, if there is authority,
responsibility can be mentioned. It may be appropriate for the physi-
cian not to be held responsible for the action of the nurse, which is not
included in the reason for his or her employment.

7 13th Civil Chamber of the Court of Cassation, 2017/8615, 2020/4264, 12.6.2020.

7 13th Civil Chamber of the Court of Cassation, 2016/30032, 2020/25, 13.1.2020.

7> 13th Civil Chamber of the Court of Cassation, 2017/6263, 2020/3386, 25.3.2020.

76 Kiirsat, p. 302, 303. See also Celik, p. 876.

77 4th Civil Chamber of the Court of Cassation, 1973/2684, 1973/2978, 13.3.1973.
13th Civil Chamber of the Court of Cassation, 2003/2333, 2003/6348, 22.5.2003.
13th Civil Chamber of the Court of Cassation, 2017 /6263, 2020/3386, 25.3.2020.
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While assessing and determining whether nurses fulfil their duty
of care, the requirements of medical science and legal science are joint-
ly taken into account, that is, the law mentions the level of “behaviour
that must be displayed by a prudent attorney who undertakes work
and services in a similar field” (article 506/3 of TBK). In some of the re-
viewed cases of the Court of Cassation, nurses are incapable of show-
ing the necessary importance and sensitivity. For example, falling of
the patient to the ground who is under the influence of narcosis due
to being left on the bed with the safety armrests not lifted; paralyzing
of the child’s right foot due to the injection of the needle although it
is written “may not be administered to the vein” on it; harming to the
nerves in the arm of the new-born as a result of severe pressure on
the pregnant woman’s abdomen; forgetting the gauze on the patient’s
body during the surgery are some of the disturbing examples of the
violation of the duty of care within the scope of the Supreme Court
verdicts.”

As stated by the Court of Cassation, if the nurse’s reckless injuring
or killing actions are proven as a material fact in the criminal prosecu-
tion, they are of course taken into consideration in the civil court as
well. Undoubtedly, civil and criminal judges are not subject to each
other. Turkish Code of Obligations also regulates this issue (article 53
of EBK; article 74 of TBK). Therefore, as it is determined that it took
place during the investigation and prosecution process, tangible (cold/
material) facts bind the judge of civil court.”

The expression “it also takes into account the title of the parties, the
position they occupy and their other social and economic conditions”
in the repealed Turkish Code of Obligations has not been included in
the current Turkish Code of Obligations (article 49/2 of EBK; article 58
of TBK). The degree of pain and suffering is included in the eviden-
tiary activities carried out by the parties.® For example, in severe conse-

78 13th Civil Chamber of the Court of Cassation, 2018/4890, 2019/11954, 2.12.2019.
Court of Cassation, General Assembly of Civil Chambers, 2011/4-64, 2011/200,
20.4.2011. 4th Civil Chamber of the Court of Cassation, 2004/11762, 2004/10881,
30.9.2004. 3rd Civil Chamber of the Court of Cassation, 2020/3289, 2020/5633,
8.10.2020. See also Kiirsat, p. 294, 295.

7 13th Civil Chamber of the Court of Cassation, 2014 /43885, 2016/2467, 2.2.2016.

% Oguzman/Seligi/ Oktay-Ozdemir, p. 275, fn. 925. Dural/ Ogiiz, § 803, 808.
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quences such as paralysis, higher non-pecuniary compensation may be
awarded as the suffering of the victim is high.®! According to an opinion
in the doctrine, the title of the parties and the position they occupy can
only be taken into account if it creates an obligation to bear more. The
social and economic situation of the parties may constitute the maxi-
mum and minimum measure for the obligator of compensation® The
opposing view opposes this calculation method of immaterial compen-
sation. Considering the social and economic status of the plaintiff in de-
termining the moral compensation in the jurisprudence of the Turkish
Court of Cassation is a total violation of the principles of social equality
and justice.®”’ In another opinion in the same direction, there is no paral-
lelism between the explanations of the Supreme Court about the func-
tion of immaterial compensation and the criteria that it recommends
to be taken into account in determining the amount of non-pecuniary
damage.* It is possible to agree with the last two views. The assump-
tion that the severity of pain varies according to the social status and
economic situation of the parties is also reflected in the Supreme Court
verdicts regarding the legal responsibility of the nurse.*” When it comes
to immaterial compensation in the case of the mixing-up of new-borns
with the fault of the nurse, the Court of Cassation demands that the
social and economic conditions of the parties to be taken into account.
In the concrete case, the plaintiff mother breastfed someone else’s baby
until she reunited with her real baby. Moreover, until she learned the
truth, she had to put up with that her baby was fed by someone else,
maybe even starved. The amount of such suffering, if the claimant
mother is rich, educated, middle class; if she is poor, uneducated; if she
is working class, does it increase or decrease? Or, can the amount of im-
material compensation deserved by the aforementioned mother vary

8t Kirsat, p. 317, fn. 52.

82 Dural/Ogiiz, § 806, 807.

8 Gokhan Antalya, “Manevi Zararin Belirlenmesi ve Manevi Tazminatin
Hesaplanma51—Turk Hukuku'na Manevi Zararin iki Asamali Olarak Belirlenme-
sine Iliskin Bir Model Onerisi”, Marmara Universitesi Hukuk Fakiiltesi Hukuk Aras-
tirmalart Dergisi, 2016, 22/3, Prof. Dr. Cevdet Yavuz'a Armagan, p. 241. Gokhan
Antalya/Murat Topuz, Medeni Hukuk (Giris-Temel Kavramlar-Baslangic Hiiktim-
leri), Vol. 1, Se¢kin, Istanbul, 2015, p. 320.

8 Hiilya Altan, “Beden Biitiinliigiintin Thlalinde Manevi Tazminat Miktarinin Belir-
lenmesi”, Ankara Universitesi Hukuk Fakiiltesi Dergisi, 2016, 65/4, p. 2667.

8 13th Civil Chamber of the Court of Cassation, 2004/15903, 2005/3133, 2.3.2005.
3rd Civil Chamber of the Court of Cassation, 2020/3289, 2020/5633, 8.10.2020.
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according to the position occupied by the defendant? Again, accord-
ing to the plaintiff's or his opponent’s social and economic situation,
changing of the amount of immaterial compensation deserved by the
plaintiff, in whose body a gauze had been forgotten, who lived with the
gauze bandage until this situation was noticed and faced the misfor-
tune of being re-operated, is not an example of jurisprudence balancing
the interests of the parties. On the contrary, it is the unlawful continua-
tion of the exercise of judicial discretion that the law no longer grants to
the judge. The amount of compensation to be paid by the nurse to the
patient whose gauze had been forgotten in his/her body cannot change
according to the status occupied by the patient and/or the nurse, his/
her place in the society and/or the belongings the patient/the nurse
owns. In fact, before the Supreme Court, it is advocated that the process
of clarifying the amount of immaterial compensation should not even
be revived, but should be reconstructed from the beginning all over
again. The amount of immaterial compensation should be isolated from
the criteria such as the recognition of the plaintiff and/or the defend-
ant in the society, living on rent, owning a car, working as a deputy/
engineer/manager, living abroad, having dependents. These criteria
can be taken into account in determining the amount of child support.
However, this important issue should be postponed to a comparative
study of the amount of non-pecuniary damage in another study. These
criteria can be taken into account in determining the amount of alimony
(payment). However, this important issue should be postponed to a
comparative study exclusively about the amount of immaterial com-
pensation in another study.

Half of the thirty-six case-laws collected are about intramuscular or
intravenous injection. The specific medical problem that caused half of
the disputes should be deemed as high rate and be considered impor-
tant. In many jurisprudences of 2003, 2004, 2005, 2007, 2011, 2012, 2013,
2016, 2017, 2019 and 2020; disability, loss of sensation or drop foot as
a result of intramuscular injection have been examined. Besides, stud-
ies reflect the medical error of the nurse at the rate of twenty percent
in each shift. In fact, preventing malpractice requires addressing mis-
takes in the first place. However, it has been written by some authors
that nurses tend to hide their mistakes.* If the bodily harm as a result

8 Kahriman/Oztiirk/Babacan, p. 5, 55.
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of the injection is purely due to the complication, the nurse’s fault is
not mentioned. The nurse is irresponsible in the injection neuropathy
which is characterized as complication. Conversely, sciatic nerve dam-
age leads to malpractice if it is due to error in needle technique or in-
correct choice of medicine, dose, or area.” This is why the Court of
Cassation attaches great importance to expert examination in cases of
injection neuropathy. However, the competent person may character-
ize the concrete event as malpractice or complication. The court should
obtain a scientifically reasoned committee report that is suitable for ad-
judicating. Reports from the Council of Forensic Medicine are mostly
seen as insufficient. In addition, a committee report prepared based on
academic expertise such as EMG and/or MR is expected from inde-
pendent neurologists occupying positions at universities.*

“It is not a coincidence that the number of lawsuits filed alleging
medical malpractice has increased. With the technological and scientif-
ic developments, the education level and social interaction of the soci-
ety has increased... Along with the social awareness, the expectations
of the patients who receive service from the health industry have also
increased...”.® Like that, the opinion that explains the physician in the
consciousness of the victim in the clamp of law and attributes the fre-
quency of malpractice cases to the physician’s lack of minimum physi-
cal conditions to provide ideal health care should be mentioned.”

87

Kaya Kenan/Necmi Cekin, “Enjeksiyon Sonrasi Gelisen Noropati: Komplikas-
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The reasons for the increase in the malpractice cases which are es-
timated by the cited authors are not substantial. If we look from the
view of nurses, it is absolutely impossible to agree with these estimates.
The reason for the increase in malpractice-related lawsuits in Turkey
is not the fact that patients’ increasing awareness to claim their rights
through the media and other technological opportunities. Participa-
tion of some foundation (private) universities in the health education
system should be taken into account. Medicine, dentistry and nursing
education should not be organized as inadequate, inattentive and most
importantly with a focus on making money; on the contrary, it should
closely follow the developments in the scientific knowledge and tech-
nological advances. When it comes to nursing education, one-to-one
and face-to-face training should be carried out in the skilled artistry
aspect of medical intervention, for example in practices such as vascu-
lar access, branule or catheter insertion, injection into muscle or vein.

It is obvious that nursing education should be given importance.
The sociological research on nurses shows that they do not know the
legislation and legal responsibilities they are subject to, and that their
level of knowledge on this subject does not rise depending on their
professional experience; however, as their education level increases,
it shows that they have answered the survey questions correctly.” In
addition, the nurse’s working hours and workload should be decided
in accordance with justice and conscience. It can be suggested to stand-
ardize the nursing service by preparing the instructions, to strengthen
the communication between the physician and the nurse, and to focus
on the science of nursing.*

Post-injection neuropathy is one of the common health problems.
It is the cause of high “morbidity/disease (morbidity)” and “death
(mortality)” in developing countries. Although intramuscular injec-
tion may seem like a very simple procedure, the practitioner should be
equipped with adequate training to reduce the possibility of malprac-
tice and complications.” Equipping the injecting personnel with ad-
equate training may play an important role in preventing neuropathy
as well as sciatic nerve damage.”

%1 Karabakir, p. 114-125.
2 Sahin et al., p. 103.

% Kaya/Cekin, p. 63, 65.
% Sasl, p. 86.
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In the Supreme Court verdicts reviewed between 1973 and 2020,
post-injection neuropathy resulting from nurse’s malpractice is sur-
prising in terms of its frequency. The problem of injection in the legal
responsibility of nurses has reached disturbing dimensions as a soci-
etal phenomenon. Injection should be approached multidisciplinary so
that radical solutions can be produced. In particular, while educating
nurse candidates about injection, medical science and legal wisdom
should work together. In nursing education, it is recommended that
nurse candidates be subjected to stricter exams on injection and that
they are both medically and legally enlightened about the negative
consequences of this practice.

Finally, the claim that the nurse administered the wrong injection,
as a rule, is not a personal fault; but that is neglect of duty (service
failure).” As a rule, administrative jurisdiction is in charge in cases
of malpractice caused by a civil servant nurse in state hospitals. The
Court of Cassation has repeatedly stated this rule.” The exception to
the rule has been the subject of the provision clause and the dissenting
votes. Indeed, attributing personal fault to a civil servant nurse in sub-
stantive law may reverse the conflict of competence from administra-
tive into civil procedural law.”

% Erkin Gogmen, “Yargitay, Hemsirenin Hatali Enjeksiyon Davasi igin Ne Karar Ver-

di?”, https:/ /www.medikalakademi.com.tr/yargitay-hemsire-hatali-enjeksiyon-
dava-karar-ceza-erkin-gocmen/ (Date of Access 21.6.2021). For the exact same
short article, see also Taner Onay, “Yargitay, Hemsirenin Hatal1 Enjeksiyon Da-
vasi I¢in Ne Karar Verdi?”, http:/ /dijitalhemsire.net/ yargitay-hemsirenin-hatali-
enjeksiyon-davasi-icin-ne-karar-verdi/ (Date of Access 21.6.2021). “Different ap-
proaches are seen in the case law of the Court of Cassation in cases of droopy
foot injury after intramuscular injection applications”. In this short article, the
distinction between criminal and private law is not clear. The identity of the said
Supreme Court decision is not certain. Some statements violate the fundamental
principles of the liability law. In addition, it gives rise to unexpected conclusions
as if the Supreme Court no longer holds the nurse responsible for the intramus-
cular injection or its decisions are unstable. In fact, for the distinction between
personal and service (duty) faults in the legal responsibility of the physician, see
Celik, p. 879-883, 901 ed seq. Hakeri, Vol. 2, p. 979-992.
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CONCLUSION

The nurse contributes to care and therapy in all treatment process-
es by focusing on protecting and improving individual, family and
community health. Unfortunately, even nurses who perform such a
lofty task can make professional mistakes that malpractice may lead to
their legal, administrative and/or criminal responsibilities. Of course,
nurses are also irresponsible for complications, just like any health per-
sonnel qualified for medical intervention.

The nurse’s legal responsibility for medical error can find its source
in torts and/or breach of contract. In addition, it is among the rare
possibilities that the nurse acts against the obligation of good faith in
pre-contractual negotiations (culpa in contrahendo) and acts without au-
thority (negotiorum gestio). Charges can be preferred against the nurse,
who has duties both attached to and independent of the physician. As
arule, physicians and nurses are separate within their realm of author-
ity and jointly responsible when these areas intersect. In fact, it can be
argued that the physician should not be held responsible for the ac-
tion of the nurse, which is not included in the reason for their employ-
ments. On the other hand, when certain conditions are occur together,
a lawsuit may be brought against the physician or hospital due to the
medical error of the nurse, on the grounds of the strict liability of the
employer (article 66 of TBK) and the strict liability for auxiliary per-
sons (article 116 of TBK).

The fact that the social status and economic situation of the parties
are still taken into account in determining the amount of non-pecuni-
ary damages in the Court of Cassation decisions violates the principle
of social equality. The Supreme Court’s resurrection of the repealed
legislation against the law and recommending the courts of first in-
stance to evaluate the amount of moral compensation according to cri-
teria contrary to the principle of social equality, unfortunately affected
the jurisprudence about the legal responsibility of the nurse. The fact
that this method is contrary to the statements and spirit of the current
Turkish Code of Obligations is exemplified by concrete cases regard-
ing the request for moral compensation from the defendant nurse. It is
considered that there is no correlation between the place or profession
of the parties in the society, the position they occupy, their economic
qualifications and the amount of non-pecuniary compensation.
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Under the responsibility of civil servant nurses working in public
hospitals, the qualification of neglect of duty (service failure) is essen-
tial and the place of competent court is administrative jurisdiction as a
rule. The only exception to this rule is the personal fault attributed to
the civil servant nurse.

The legal liability of the nurse has frequently been the subject of
Supreme Court jurisprudence. In Turkey, when the legal responsibil-
ity of the nurse for medical error is mentioned, the main problem can
be called injection. Half of the ruling-cases of the Court of Cassation
between 1973 and 2020 focus on the injection problem. This issue pre-
occupies the Court of Cassation.

Of course, the number of nurses who are unknowing and incapa-
ble of injection is very low compared to the total. However, the injec-
tion problem is suspicious in terms of its frequency and has the status
of a social phenomenon. This situation reveals the necessity of better
training of nurses in their specific medical knowledge, professional ex-
perience and artisanal intervention. In jurisprudence, disability, loss of
sensation, drop foot, or more precisely, accumulation in sciatic nerve
damage after injection is observed as a result of bad intramuscular in-
jection. The inadequacy and lack of reports from the Council of Forensic
Medicine is the reason why many local court decisions are overturned.
The Court of Cassation requests the courts not to be contented with the
report from the Council of Forensic Medicine and requests a commit-
tee report from independent neurologists working at respectable state
universities. Injection should be approached multidisciplinary so that
radical solutions to this problem can be produced. A multidisciplinary
approach to injection is highly recommended. Injection problems must
be minimized, particularly with the cooperation of medical and legal
science.

Extra sensitivity should be given to medicine (drug) administra-
tion in nursing education. Nurse candidates should be subjected to
stricter examinations regarding injection and should be informed both
medically and legally about the negative consequences of this medical
intervention. In nursing practices that require artisanship one-to-one
and face-to-face lessons should be preferred, not group training nor
online lessons.
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Abstract: According to the additional article 12 of the Law No.
1219, on the Law of “The Law on the Style of Application of the Medi-
cine and Medical Sciences (LAMMS)”, physicians, dentists and spe-
cialists as per specialist legislation, who are working in public health
institutions and organisations are obliged to have an insurance
against the damages that can be claimed from them by the third par-
ties due to medical malpractice and against the recourse to be made
to them by their own institutions. Half of this insurance premium
is paid by themselves and the other half is paid from the revolving
funds in institutions with revolving funds, and in institutions which
do not have revolving funds, it is paid from the institution’s budget.
Those persons who work in private health institutions and organiza-
tions or who perform their profession freely are obliged to take out
professional liability insurance in order to cover the damages that
may be caused to persons due to medical malpractice and therefore
the recourse to be made to theart. Compulsory professional liabil-
ity insurance is made by those who perform their profession freely,
and those working in private health institutions and organizations,
by the relevant private health institutions and organizations. Half of
the insurance premiums of the employees working in private health
institutions and organizations are paid by themselves and half by
the employers. In this study, the application of compulsory financial
liability insurance of the physician’s will be examined in the light of
the decisions of the Court of Cassation and the Insurance Arbitra-
tion Appeal Arbitrator Board.
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Ozet: 1219 sayili “Tababet ve Suabati San’atlarinin Tarzi icrasina
Dair Kanunun, Ek 12’inci maddesine goére Kamu saglik kurum ve ku-
ruluslarinda galisan tabipler, dis tabipleri ve tipta uzmanlik mevzuati-
na gore uzman olanlar, tibbi kéti uygulama nedeniyle kendilerinden
talep edilebilecek zararlar ile kurumlarinca kendilerine yapilacak ri-
culara karsi sigorta yaptirmak zorundadirlar. Bu sigorta priminin ya-
rist kendileri tarafindan, diger yarisi déner sermayesi bulunan kurum-
larda déner sermayeden, doner sermayesi bulunmayan kurumlarda
kurum biitcelerinden ddenir. Ozel saglk kurum ve kuruluslarinda
calisan veya mesleklerini serbest olarak icra eden bahse konu kisiler
de tibbi k6t uygulama sebebi ile kisilere verebilecekleri zararlar ile
bu sebeple kendilerine yapilacak riiculart karsilamak lzere mesleki
mali sorumluluk sigortasi yaptirmak zorundadir. Zorunlu mesleki
malf sorumluluk sigortasi, mesleklerini serbest olarak icra edenlerin
kendileri, 6zel saglik kurum ve kuruluslarinda galisanlar igin ilgili 6zel
saghk kurum ve kuruluglart tarafindan yaptirilir. Ozel saglik kurum ve
kuruluslarinda ¢alisanlarin sigorta primlerinin yarisi kendileri tarafin-
dan, yarisi istihdam edenlerce 6denir. Bu galismada hekimin zorunlu
mali sorumluluk sigortasi uygulamasi, Yargitay ve Sigorta Tahkimi
itiraz Hakem Kurulu Kararlari isiginda incelenecektir.

Anahtar Kelimeler: Sorumluluk Sigortasi, Hekimin Zorunlu Mali
Sorumluluk Sigortasi, Hekimin Zorunlu Mali Sorumluluk Sigortasi
Ozellikleri, Hekimin Zorunlu Mali Sorumluluk Sigortasi Hakkindaki
Yargitay ve Sigorta Tahkimi itiraz Hakem Kurulu Kararlari

INTRODUCTION

The concept of malpractice is derived from the Latin words “male”
and “prakxis”, meaning “bad, malpractice”. In the 44th General As-
sembly of the World Medical Association in 1992, medical malpractice
was defined as “harm caused by the physician’s failure to apply stan-
dard treatment during the treatment of the patient or the lack of skill
and negligence in caring for the patient, which is the direct cause of the
patient’s harm”.! According to the US doctrine, medical malpractice;
“An act of negligence or executive action committed by a healthcare
professional that causes harm or complications to the patient”. Medi-
cal malpractice is the failure of the work to be done as planned and/
or performed. However, the concept of complication refers to the un-
desired result that occurs despite the fulfilment of the duty of care and
attention.?

World Medical Association, Statement on Medical Malpractice; Marbelle, Spa- in
1992, Art. 2/a, http:/ /hrlibrary.umn.edu/instree/ malpractice.html, (Date of Ac-
cess: 20.08.2019).

2 Ozlem Ozer et al., “Medical malpractices”, Dicle Medical Journal, Y. 2015, p. 42/3,
p- 395, https:/ / dergipark.org.tr/ tr/ download/ article-file/ 54610, (Date of Access:
09.09.2019).
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In the 13" article of the Turkish Medical Association’s Code of Pro-
fessional Ethics, medical practice is defined as any kind of physician
intervention that does not seem appropriate for the event, due to the
lack of due diligence in accordance with the standard of medical scien-
ce, that is, the professional rules and experience generally recognized
and accepted in medical science. Therefore, failure to follow the stan-
dard practice during the diagnosis and treatment of the patient, lack
of knowledge and skills and not applying appropriate treatment to the
patient are considered as medical malpractice.

Medical practice errors, non-compliance with the standard of care
for the treatment of the patient, lack of skill, negligence in providing
care to the patient, the intervention foreseen and/or applied by the
health care personnel during the delivery of the health service, the
patient’s illness going out of the normal course as a result of the fa-
ulty medical technique used, the decrease in the quality of life means
that there is an increase in the number of patients (morbidity)® diag-
nosed with a certain disease and that diseases can even result in death
(mortality).*

Medical malpractice is basically divided into four parts, depending
on medical treatment, negligence and practice: diagnosis, treatment,
preventive treatment and other errors. Diagnostic errors arise due to
the application of wrong and/or invalid tests and techniques, misapp-
lication or interpretation of appropriate tests, incomplete or delayed
diagnosis, resulting in misdiagnosis, inadequate and wrong treatment
resulting in treatment errors. Treatment errors may be in the form of
incorrect or inadequate treatment, or it may be related to the choice of
surgical intervention technique and delaying the treatment due to the
error in the dose of the drug applied. Preventive treatment errors, on

The number (or proportion) of patients diagnosed and diagnosed with a particular
disease within a specific group and within a specified tim-e period. http:/ /www.
floradergisi.org/  getFileContent.aspx?op=html&ref_id=53&file_name=1996-1-
3-208-209.htmé&_  pk=6621c429-dcf6-43a9-88af-54455e811987, (Date of Access:
09.09.2019).

The number (rate) of deaths from a particular disease in the general population. (In
particular, this rate is not only the mortality rate within the cases). http:/ /www.
floradergisi.org/  getFileContent.aspx?op=html&ref_id=53&file_name=1996-1-
3-208-209.htmé&_  pk=6621c429-dcf6-43a9-88af-54455e811987, (Date of Access:
09.09.2019).

5 Ozeretal, p. 394.
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http://www.floradergisi.org/
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http://www.floradergisi.org/
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the other hand, come to the fore due to inadequate monitoring, wrong
and/or inadequate treatment and disease follow-up, and delayed or
incomplete drug treatment. In addition to these, errors related to the
equipment used or related to the system also cause various medical
malpractices. Medical malpractices can be analysed by dividing them
into medication errors and surgical errors. Medication errors are the
most common errors in inpatients and outpatients. Errors associated
with the administration of drugs and most of them are preventable.®

Medical malpractice includes all of the conditions in a wide range
from the delay of the recovery to the death of the patient, going beyond
the normal course of the disease, as a result of the suggestions and/
or practices of the physician providing the services, the nurse and the
health personnel such as the physiotherapist, psychologist or dietitian
who are authorized to intervene in the patient's decision according to
the relevant law.” The basic criterion in terms of legal responsibility is
the standard of an experienced specialist. In other words, the physician
should be in a position to foresee any harm to the patient’s health, ob-
jectively according to the normal development of events and subjecti-
vely according to his personal experience, personal skills, personal pro-
fessional knowledge, quality, and degree of education. In other words,
the physician has to comply with the duty of care while performing
his profession. For example; Wound infection is a complication of an
operation, but if antibiotics are necessary to prevent infection and the
physician does not prescribe it, it turns into malpractice based on lack
of care. On the other hand, if the patient develops a pulmonary embo-
lism after a simple operation despite all precautions being taken, and
therefore the patient is lost, this event is not considered malpractice.®

In this study, the physician’s compulsory liability insurance will
be examined in the light of the Supreme Court and Insurance Arbitra-
tion Appeal Board Decisions.

¢ Ogzeretal, p. 395.

7 Giirol Cantiirk, “Tibbi Malpraktis ve Tibbi Bilirkisilik”, Uluslararas: Saglik
Hukuku Sempozyumu, 16-17 Ekim 2014, p. 303, http:/ /tbbyayinlari.barobirlik.
org.tr/ TBB Books/536.pdf (Erisim Tarihi: 20.09.2017).

8 Yilmaz Yordem, “Overview of Judicial Decisions on Liability for Malpractice
in Physician Professional Liability Insurance”, Journal of Institute of Econom-
ic Deandlopment and Social Researches, 2018 Vol. 4, Issue 12, pp. 540, http://
iksadjournal.org/Makaleler/1857965187_1.%204_12_ID78.%20 Y %c3 %bbr-
dem_539-546.pdf, (Date of Access: 16.08.2019).
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I. PHYSICIAN’S MANDATORY FINANCIAL LIABILITY
INSURANCE

A.LEGAL REGULATION

In order to guarantee the responsibilities of all physicians, dentists
and specialists in accordance with the legislation on specialization in
medicine, against the damages resulting from malpractice, in accor-
dance with the Annex 12 of the Law No. 1219 on the Practice of Medici-
ne and Medical Arts (LAMMS)?, “ Compulsory Liability Insurance for
Medical Malpractice” has been regulated.”’ Accordingly, physicians,
dentists and specialists working in public and private health institu-
tions and organizations or practicing their professions independently
are obliged to take out professional liability insurance to cover the da-
mages they may cause to individuals due to medical malpractice and
the recourses to be made to them for this reason. The liability insurance
of people working in the public sector should also cover the recourses
to be made to them by their institutions. Employees in private health
institutions and organizations must be insured by their institutions.
Half of the insurance premiums of the aforementioned persons wor-
king in public health institutions and organizations are paid by them-
selves, the other half is paid from the revolving fund in institutions
with revolving funds, and from the budgets of institutions that do not
have revolving funds. Half of the premiums of employees working in
private health institutions and organizations are paid by their institu-
tions and by the freelancers themselves."

®  Additional article 12 has been added to the Law No. 1219 with the 8th article of
the Law No. 5947 on the “Full-time Work of University and Health Personnel and
Amendments to Some Laws” published on 30.01.2010 D. and 27478 No. OG.

10 “Medical compulsory liability insurance”, “physician liability insurance”, “phy-
sician professional liability insurance”, “compulsory physician professional lia-
bility insurance”, “Mandatory Physician Liability Insurance” and similar names
are used to express insurance in the doctrine and in the practice of the Supreme
Court.

1 “Itis misleading to present compulsory insurance against medical malpractice as
a guarantee of patients’ rightp. From the position of the co-provider, the doctor’s
fault was brought forward, as if he were the sole administrator of the right to
health. Howeandr, in the world, it is important to moand from the domineering
doctor type who does not want to take risks, to the participatory doctor type who
cooperates with the patient. Making an insurance that reduces the pressure on
the doctor and insures the patient directly is on the agenda of the world.” Tennur

Koyuncuoglu, “Doctor Insurance or Patient Insurance?”, TBB Journal, Y. 2011,
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With the “Communiqué on the Procedures and Principles Re-
garding the Institution’s Contribution in Compulsory Liability In-
surance Regarding Medical Malpractice” and “Mandatory Liability
Insurance Tariff and Instruction regarding Medical Malpractice” the
Annex to the Communiqué on the implementation of the Law No.
1219. Compulsory Liability Insurance General Conditions for Medical
Malpractice”!? was published and entered into force as of 30.07.2010.
Thus, the compulsory liability insurance of the physician, which is
referred to as “Compulsory Liability Insurance for Medical Malprac-
tice” in the provisions of the relevant law, has been implemented in
our country since 2010.

B. PHYSICIAN’S MANDATORY FINANCIAL LIABILITY
INSURANCE

1- In General

The compulsory liability insurance of the physician is a “loss insu-
rance” and “passive liability insurance” in terms of securing the assets
due to possible damages that may arise in the future." The risk in liabi-
lity insurance does not occur on the life of the policyholder or anyone
else notified by the policyholder; on the contrary, it takes place on their
property. Therefore, it is not a life insurance. Physician compulsory
liability insurance cannot be made in the form of group insurance.”

1. 92, p. 433, http:/ /tbbdergisi.barobirlik.org.tr/ m2011-92-682, (Date of Access:
16.08.2019).

2 In the Communiqué published in 21.07.2010 T. and 27648 1. OG, 19.7.2011 T. and
27999 1. OG, 26.07.2014 T. and 29072 1. OG, 23.5.2015 T. and 29364 1. OG, 28.10.
Amendments have been made with the Communiqués published in 2015 T. and
29516 I. OG and most recently 16.4.2016 T. and 29686 1. OG.

¥ Communiqué on Procedures and Principles Regarding Institutional Contribution
in Compulsory Liability Insurance Regarding Medical Malpractice, which regu-
lates the procedures and principles of corporate contribution to insurance pre-
mium, was published in 21.7.2010 T. and 27648 I. OG and entered into force on
30.7.2010. With the Communiqué published on 26.07.2014 T. and 29072 I. OG, the
ANNEX 1 risk groups were amended with the tariff in the previous Communiqué.

4 Riza Ayhan/Hayrettin Caglar/Mehmet Ozdamar, Insurance Law Textbook, 3.
B., Ankara 2020, p. 301; “The new general conditions brought regulation in ac-
cordance with the technique known as “claims made” in practice”. Samim Unan,
“Compulsory Physician Liability Insurance General Conditions Commentary”,
Turkish Association of Insurance Law, Istanbul 2012, p. 10.

15 TCC art. 1496/1: “Insurance can be made with a single contract in favor of per-
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The purpose of liability insurance is to provide compensation cla-
ims that the insured may face due to the damage that may be caused
to third parties. The insurer takes over the burden arising on the as-
sets of the insured due to liability. Therefore, they do not mention the
insurer’s obligation to pay a certain amount agreed in the contract.'

The purpose of physician liability insurance, on the other hand,
is to provide assurance against compensation claims in lawsuits filed
against physicians against the damages they may cause to their pati-
ents as a result of error, negligence and misapplication while fulfilling
their professional duties and obligations, in other words, it saves them
from the financial burden that physicians may be exposed to due to
legal liability. Thanks to this insurance, those who have suffered da-
mage have the opportunity to apply to an institution (insurer) with
a high financial power to meet the compensation receivables against
the doctor who harmed theart."” The physician, whose responsibility
is claimed, transfers the indemnity liability to the insurer, which, in
some cases, reaches very high and unmanageable amounts. By making
a payment to the third party, the insurer removes both the loss suffe-
red by this person and the burden that the insured has incurred due to
liability." The state that employs a physician will transfer the responsi-
bility arising from the action of the physician it employs to the insurer.

sons belonging to a group of at least ten persons, who have the opportunity to
determine who they are according to certain criteria, by the policyholder. During
the continuation of the contract, everyone included in the group benefits from the
insurance until the end of the group insurance contract. If the group falls below
ten people after the conclusion of the contract, it does not affect the validity of the
contract”.

An insurance amount does not necessarily have to be agreed in the contract. The
insurer can also provide “unlimited” coverage. It serves the purpose of deter-
mining the maximum amount that the insurer will be responsible for, calculating
the insurance premium in a healthy way, and marketing the liability insurance
product “for an affordable premium”. Samim Unan, Annotation on the Turkish
Commercial Code, Book 6, Insurance Law, V. II, 1st B., Onikilevha Publishing,
Istanbul 2016, p. 263.

In compulsory liability insurances, the protection of the interests of the injured
rather than the insured comes to the fore. The purpose of compulsory insurance
is to protect the public interest, unlike voluntary insurancep. Rauf Karasu, “Eval-
uation of the Provisions of the Turkish Commercial Code No. 6102 Regarding
Liability Insurance”, [ndnii University Faculty of Law Journal Special Edition, Vol.
2,Y. 2015, p. 695.

8 Unan, TCC Annotation, p. 263.

16
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Likewise, the private health institution that employs a physician will
be freed from the financial burden of its responsibility arising from the
physician’s actions. Because compulsory insurance covers not only the
requests of those receiving treatment, but also the recourse requests of
the public or private institution that employs the physician."

2- Mandatory Physician Professional Liability Insurance
Agreement

Physician’s professional liability insurance is a contract that im-
poses obligations on both parties (sinallagmatic). The policyholder’s
obligation is to pay premiums, and the insurer’s responsibility is to
compensate the insured’s loss when the risk occurs. In professional
liability insurance, the insurer undertakes to pay the justified claims
of third parties claiming compensation and to eliminate the claims of
unfair compensation.”” The insurance contract is signed on behalf of
the insurer by the authorized person of the company or the agency*
that made the contract.”

3- Persons Who Will Have Compulsory Physician Professional
Liability Insurance

According to the law, all physicians who practice their professi-
on in public or private health institutions or in their practice, dentists
and those who are specialists (insured) according to the legislation on
specialization in medicine® are obliged to take out compulsory pro-
fessional liability insurance. Other health workers or those who do
not engage in professional activities despite having the titles listed in

19
20

Unan, Mandatory Physician Insurance, p. 5.

Kemal Senocak, Professional Liability Insurance, Turhan Bookstore, Ankara 2000,
p. 141.

It is the agency that has the authority to make a contract on behalf of the insurer.
Rayegan Kender, Private Insurance Law in Turkey, Arikan Publishing, 14. B.,
2014, p. 142.

According to article 3/(r) of the “Regulation on Specialization Training in Medi-
cine and Dentistry” published on 26.04.2014 D. and 28983 I. OG, Specialist: “The
right to practice his art in that branch and the authorization to use the title of spe-
cialization by completing specialized training in one of the branches in the sche-
dules. According to article 3/(s), Specialization education means “the education
and training required to become a specialist in medicine or dentistry”.

21
22
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the Law are not obliged to take out insurance.” In the event that the
professional activity defined in the policy is terminated, the insurance
contract is terminated and the premium for the days not having wor-
ked is returned to the policyholder, without prejudice to the special
provisions (General Conditions C. 6).

The person who is obliged to take out the insurance, that is, the
insured and the physician whose liability is covered by the insurance,
are not always the same person. Compulsory professional liability in-
surance is taken out by the relevant private health institutions and or-
ganizations for those who practice their profession independently and

for those who work in private health institutions and organizations
(LAMMS Annex Article 12/3).

If there is a voluntary insurance for these persons in accordance
with the General Conditions of Professional Liability Insurance and
this optional insurance is not made for the top of the coverage given
with the compulsory insurance, multiple insurance provisions of the
Turkish Commercial Code (TCC) are applied between this insurance
and the compulsory insurance.

4- Features of Insurance
a) Scope of Risk

Physician’s “Compulsory Financial Liability insurance” contract
covers, indemnity payment of the physicians, dentists, and specialists®
who work in public or private health institutions and organizations,
during the contract period depending on the damages caused by their
professional activities, while performing their professional activities
within the scope of the policy. It provides coverage within the limits
set in the policy against the claims. The insurant has to notify the in-
surer within ten days of the events that will necessitate his liability,
and immediately to the insurer about the claims against him (TCC art.
1475).

#  Mustafa Ceker, Insurance Law, 10. B., Karahan Publishing House, Adana 2014, p.
304.
% Changed phrase: OG: D. 26.7.2014 and N. 29072.
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aa) Risks Covered by Insurance

With this insurance contract, physicians, dentists and those who
are experts in accordance with the legislation on specialization in me-
dicine:

1) Damages arising as a result of the event® occurring during the

contract period and claimed in accordance with the liability provi-
sions, within the contract period or after the contract,”

2) Claims that may arise against the insured only during the contract
period due to an event that occurred before the contract was made
or while the contract was in force,

3) Litigation expenses related to this damage or claim,

Coverage is provided up to the specified insurance limits.” In ot-
her words, compulsory physician professional liability insurance co-
vers all professional activities of the insured within the borders of the
Republic of Turkey. In addition, special conditions may be agreed in
the contract, not to the detriment of the policyholder and the insured.”

% “The incident must be the cause of the damage. Liability must also occur due to

this incident.” Unan, TCC Annotation, p- 286.

“Damage is the deterioration of the property of the injured person, which is not
the result of his will.” Unan, TCC Annotation, p. 288.

% Ttis 200 thousand TL for the first risk group, 400 thousand TL for the second risk
group, 600 thousand TL for the third risk group, and 800 thousand TL for the
fourth risk group. In any case, the amount of compensation to be paid under the
contract cannot exceed 1.800.000 TL.

In this way, the following risks may be covered by the special conditions (clauses) to
be included in the contract: 1) Claims for damages arising from genetic engineering
practices, 2) Claims for damages arising from all kinds of experiments or researches,
3) Directly or indirectly occurring as a result of all kinds of blood bank activities.
Claims for compensation, 4) Compensation claims arising from all medical interven-
tions without diagnostic or therapeutic purpose and all kinds of aesthetic surgeries
performed by plastic surgeons for beautification purposes, 5) Compensation arising
from all kinds of health services that assist reproduction (infertility treatment) or
prevent reproduction (sterile treatment). claims, 6) Claims for damages that may
arise from the willful actions of those whose actions the insured is responsible for,
7) All kinds of damage that may be due to AIDS or its pathogens or hepatitis A, B or
C, or caused by them, or caused by their contribution, and mental health problems
arising as a result of theart. comfort 8) Human and animal organs, blood, cells, all
kinds of excretions, derivatives, genes, biosynthesis and related products are tested,
modified, obtained, acquired, prepared, processed, handled, distributed, stored,
substituted. 9) Claims against the insured due to being a manager or operator in a
health institution (Professional Liability Insurance General Conditions Vol. 10/1I1
(23.05.2013 D. and 28658 I. OG) and Genel Sartlar art. Vol. 10).

27
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6)

bb) Excluded Risks
The following cases are not covered by the insurance coverage:

Indemnity claims arising from the activities of the insured outside
of his professional activity, which are covered by the policy and
the limits of which are determined by legal rules or ethical rules,

Indemnity claims of the insured arising from the activities out-
side the scope of responsibility of the organizations covered by the
policy, excluding the fulfillment of humanitarian duty,

All kinds of penalties and penal conditions, including administra-
tive and judicial fines,

Compensation claims arising from all kinds of experiments, ex-
cluding those performed as a requirement of medical professional
activity, within the framework determined by the relevant legisla-
tion (General Conditions A.3),

Compensation claims arising from the application of general an-
esthesia by dentists and surgeons, unless it is done in a licensed
health institution or organization and except in emergencies and
under the supervision of a duly authorized anesthesiologist,

Compensation claims arising from all kinds of treatment and
health services provided during the period temporarily banned
from the profession, excluding first aid and emergency response,

Indemnity claims arising from not having sufficient and necessary
equipment and equipment due to personal fault of the insured in
places where first aid or emergency aid services are provided,

Claims for damages due to the dangerous properties of a radioac-
tive, toxic, explosive or any explosive nuclear compound or nuclear
part thereof, other than for medical purposes,

Except for medical purposes, all kinds of diseases (including can-
cer) or asbestos-related indemnities arising from the use of diethyl-
stibesterol (DES), dioxin, urea formaldehyde, asbestos, asbestos-
containing products or asbestos-containing products (Professional
Liability Insurance General Conditions C. 10/ II).
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b) Receivables Covered by the Insurance

The coverage amount of the physician’s compulsory liability in-
surance, the pecuniary and non-pecuniary compensation demanded
in the event that an event requiring compensation occurs during the
contract period while the insured is performing his/her professional
activity specified in the policy, the litigation expenses related to this
claim, the interest to be awarded and the reasonable expenses related
to the claim claim against the insured, (Litigation expenses to be decided
by the court, the court fees imposed in the judicial decision against the insu-
red, expert, discovery and witness expenses, attorney’s fees in favor of the
plaintiff)*® (2010 Communiqué art. A.2, IGC article A.1). Claims such as
the payment of judicial fines related to criminal liability are not cove-
red by the insurance.

¢) Application Time of Insurance and Notification

According to art. 1473 of TCC, “The insurer pays indemnity up to
the amount stipulated in the insurance contract to the insured due to the
liability of the insured arising from an event stipulated in the contract and
that occurs during the insurance period, even if the loss occurs later, unless
the contract provides otherwise”. With this provision, it is accepted that
the insurance coverage will be valid for the events that have occur-
red between the agreed retroactive effect date and the date of the
insurance contract, if the event is within the insurance period or if
the policyholder (provided that he does not know that the event gi-
ving rise to his liability) has obtained retroactive insurance coverage.
In other words, the TCC has adopted the event-based insurance (oc-
currence basis-event occurrence).” However, this provision is not a

¥ The assumption here is that the insurer was not sued and these amounts were not
collected from him. If the claimant has also sued the insurer and these amounts
are awarded against the insurer, the insurer will already pay them “its own liabil-
ity” to the claimant. Unan, Mandatory Physician Insurance, p. 11.

3t The event is an unlawful act that is the cause of the damage that requires the li-
ability of the insured. Unan, TCC Annotation, p. 288-290; A general definition of
liability insurance has been made with this article. In the regulation introduced,
the occurrence of the event constituting the basis for the risk within the contract
period is taken as a basis. If the principle that the insurer is responsible for the
losses incurred in his own period due to an event that occurred in the past was
adopted, it was thought that the applicability of such insurance would be greatly
reduced in practice. Because, when making a contract, the insurer will want to
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mandatory provision. Therefore, the parties may agree otherwise in
the insurance contract.*

Physician professional liability insurances can be made in three
ways: claims made, occurrence basis-event occurrence or hybrid cont-
racts.® For claims-based insurance, only medical malpractices that
occur during the contract period are covered by the contract.** For
example, a claim for compensation related to an incident that occurred
in 2015 must be submitted by the end of 2015.% If the demand-based
insurance is renewed without interruption (for example, if the contract

know all the past works and transactions of the insured and will want to control
how they were done. Otherwise, it may face the danger of encountering very big
risks. In addition, such an arrangement will pave the way for malicious appli-
cations. Namely, those who think that they may face a claim for compensation
due to an error they have made will immediately go to the option of making an
insurance contract: The liability of the insurer is tied to the events that will require
the liability of the insured for the reasons explained above. At this point, it is not
important that the loss arises or is claimed later than the contract period in order
to mention the liability of the insurer. However, since the article is not manda-
tory, it is possible for the parties to determine the contract risk in different ways
according to the types of liability insurance. TCC Article Justifications, https://
www.tbmart.gov.tr/d22/1/1-1138.pdf, (Date of Access: 19.09.2019).

However, since the request can also be made orally, difficulties of proof may arise
as to when it was made. Karasu, p. 689; Unan, TCC Annotation, p. 291.

The risk is deemed to have occurred as soon as the insured learns about the subject
of the insurance contract or that the injured party applies directly to the insurer
(General Conditions Art. B. 1). In claims-based insurance, the risk is deemed to
have occurred when the claim for compensation is made by the injured party to
the policyholder. The request can also be made verbally, in which case difficulties
may arise in the proof. Unan, TCC Annotation, p. 292

Many liability insurances are made on a “demand basis” in our country: Envi-
ronmental Pollution Financial Liability Insurance (General Conditions art. A.2);
Compulsory Liability Insurance for Coastal Facilities Marine Pollution (General
Conditions art. A.1); Compulsory Liability Insurance Regarding Medical Mal-
practice (General Conditions art. A.1 and B.1) Product Liability Insurance Gen-
eral Conditions. Professional Liability Insurance General Conditions, on the oth-
er hand, allow insurances made on the basis of both “incident+loss” and “inci-
dent+demand” principles, according to the agreement of the parties. Unan, TCC
Annotation, p. 292.

According to Ceker; “in claims made policies which cover events during the con-
tract period, the indemnity claim can be claimed during the contract period, and
the insurer has to cover the claims made within two years after the end of the
insurance period, provided that it is caused by an event that occurred during the
contract period. For example, if a valid contract was made between 01.04.2011 and
01.04.2012 and the patient died on 30.06.2012 after staying in the intensive care
unit for a long time as a result of an erroneous surgery on 30.05.2011, the insurer
becomes liable and becomes obliged to pay compensation even though the con-
tract expires on 01.04.2012 “. Ceker, p. 309.
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is renewed regularly in 2015, 2016, 2017, 2018 and 2019), the insured
will be protected as there is no gap in the renewal of the contract. If
there are gaps in the renewal of the contract, the insured will not be
able to benefit from the protection for these periods when the contract
is not signed /renewed.*

In event-based insurance, the insurance coverage will become ope-
rational provided that this event occurs within the insurance period.”
TCC art. In 1473 /1, the event principle is accepted in liability insuran-
ce.® Event-based insurance provides retroactive insurance coverage.
In particular, in order to obtain insurance protection against claims for
compensation for damages that may arise from faulty practices that
were not known at the time of insurance, it is possible to provide in-
surance coverage as far back as the statute of limitations for liability
(this is often the case in professional liability insurances of notaries and
lawyers), so the insurer’s need for retrospective review is in the event
of an event. It also applies to basic insurance.”

In other words, the liability of the insurer and the insurance cove-
rage continue until the statute of limitations for a claim expires. Thus,
an advantage is provided to the insured. The insured (and the injured
party) are entitled to benefit from this insurance, even if the damage
occurs later due to the malpractice event that occurred during the in-
surance period and the claim for compensation is also claimed later.
For example, in an event-based insurance covering the year 2014, the
insurer is obliged to provide protection for this claim, even if the da-
mage occurred in 2016 (for example, if the disability became definite
on this date) and the injured party claimed compensation in 2018. In
event-based insurance, it does not matter when the loss occurred. The
damage may have occurred years later. Compensation process, on the
other hand, can be claimed within the time limit or statute of limitati-

% Unan, Mandatory Physician Insurance, p. 10.

3 Unan, TCC Annotation, p. 288.

% TCC art. 1473/1: “... the liability of the insured arising from an event foreseen in
the contract and occurring during the insurance period, even if the loss arises later
...”, Unan, TCC Annotation, p. 288

¥ If retroactive insurance coverage is obtained (provided that the policyholder does
not know that the event giving rise to the liability has occurred), the insurance
provides coverage between the agreed retroactive effect date and the date of the
insurance contract. Unan, TCC Annotation, p. 289.
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ons stipulated for this system after the damage. The expiry of the sta-
tute of limitations does not actually prevent a claim for compensation;
however, in cases where the statute of limitations occurs, it will not be
possible for the creditor to proceed further, even if his claim is justified
in substance, upon the defense of the statute of limitations, and his
case will have to be rejected on the grounds of statute of limitations.*’

Whereas, in claims-based insurances, the claim for compensation
has to be filed until the end of the insurance contract, that is, until the
end of 2014, as in the case above. However, if the claim-based insu-
rance is renewed continuously and regularly from 2014 to 2018, the
insured will be protected without any gaps.*!

On the other hand, in mixed contracts, insurance contracts can be
concluded that will include the situations that are not covered by both
basic contracts. Mixed insurances limit the duration of insurance pro-
tection in terms of time. In this insurance, the right of the injured third
party to claim from the insured responsible for the damage continues,
while the right of claim against the liability insurer may expire. In in-
surances that include the condition that the indemnity claim is made
within the insurance period or within a certain period following it,
the liability of the insurer expires after this period, while the claim-ba-
sed mixed insurance is renewed regularly and uninterruptedly every
year, and in each renewal (included in the first insurance contract) the
insurer’s liability is valid from the start date. It is possible to apply to
the insurer after the event, if it is decided that a guarantee will be pro-
vided. For example, if the liability arising from the indemnity claim
against the insurant is foreseen as one year in the mixed insurance, alt-
hough the statute of limitations applied is 10 years (provided that the
event and the indemnity claim take place within the insurance period),
the insurant will be liable for a period of approximately nine years lon-
ger than the insurer, in this case, is under threat for a long time.*> For
example, let’s say that a mixed contract was made on 01.01.2017, inclu-
ding the events that took place a year ago. In the event that claims for
damages arising from medical interventions performed within a year

“  Unan, TCC Annotation, p. 290.
# Unan, Mandatory Physician Insurance, p. 13.
4 Unan, TCC Annotation, p. 295.
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ago (in 02.05.2016) or during the insurance period (in 2017) or within
one year (2018) from the expiry of the insurance period, the damage is
covered by the insurer.*

According to the IGC, the physician professional liability insu-
rance provides coverage within the limits set in the policy against the
claims made to him during the contract period due to the losses he
caused due to his professional activity in the ten-year period before
the contract date or during the contract period, while performing the
professional activity covered by the policy. However, the beginning of
the ten-year period cannot exceed 30 July 2009 and there is no insuran-
ce protection for notices made during insured periods due to events
occurring during periods of more than one month of uninsured (IGC
art. A.1).

Accordingly, the claim principle has been adopted with physician
professional liability insurances and it has been assumed that the in-
surance will be renewed regularly every year. Accordingly, only the
claims made to the insured during the insurance period are under in-
surance protection. In claims-based insurances, it is essential that the
claim for compensation is brought against the insured physician, but
in addition, the claim of the injured party must be “delivered” to the
insurer within the insurance period. On the other hand, in the general
conditions, it did not include any conditions regarding the notification,
on the contrary, it deemed the request made to the insured sufficient.
The sanction of not notifying the insurer of the claim immediately is
stipulated in TCC art. 1475/3 by referring to art. 1446/2 of the TCC.
Accordingly, if the non-delivery or late notification of the risk has led
to an increase in the indemnity or price to be paid, a reduction from
the indemnity or the price will be sought, depending on the gravity of
the fault. In other words, when the insurer recourse to the insured in
order to partially recover what he has paid after paying compensation
to the injured party, a discount is made according to the severity of the
fault to be applied.*

#  In this type of insurance, since the insurer assumes a greater risk, the premium

to be demanded will be higher. Ceker, p. 310.

#  Unan, Mandatory Physician Insurance, p. 10.
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The last sentence of General Conditions A.1/1 stipulates that “...
insurance protection will not be available for notifications made during insu-
red periods due to events that occur during periods of more than one month of
uninsurance”.* If a physician first takes out insurance in 2009, he will
be able to benefit from this insurance for malpractice events after 2009
(it didn’t happen the subject of a claim for compensation). For instance,
the 2015 policy will come into effect and provide protection for claims
made after the start of the insurance period in 2015, related to an in-
cident in July 2014. Even if the same physician took out insurance for
the first time in 2011, neglected to take out insurance in 2012 and 2013,
and had an insurance policy issued again for 2014, for the event in July
2013, it would remain open in accordance with the general conditions
(because there was a gap of more than one month), and will not benefit
from the guarantee.

Assuming that the insurance contract was regularly signed from
the beginning and the contract was last renewed in 2019, as insurance
protection will be provided starting from 30 July 2009 until 2019 (it will
also provide malpractice events that will occur from 30 July 2009 but
have not yet been the subject of a claim for compensation). ) The malp-
ractice contract that occurred in 2015 will be deemed to be included
in the scope and the claim for compensation brought forward in 2019
(within the insurance period) will be paid from the 2019 policy.

In the event that the insured terminates her professional activity,
in addition to the retroactive coverage,* claims that may arise up to
two years after the end of the contract due to her professional activity
in the last insurance contract period are also covered.”

% Ttshould be noted that this provision is incompatible with the feature of physician

liability insurance to provide coverage for “past events”. Unan, Mandatory Phy-
sician Insurance, p. 10.

Physician liability insurance does not constitute fully retroactive insurance. Ret-
roactive insurance is in question when the risk occurred before the insurance con-
tract (but the parties did not know about this). However, in physician liability
insurance, the risk occurs at the time the claim for compensation is made pursuant
to Article B.1 of the General Conditions. This moment (after the contract is made)
must take place within the insurance period. Unan, Mandatory Physician Insur-
ance, p. 11.

If the occupation were terminated, a two-year “additional” protection covering not
only the last insurance period but the entire period up to the retroactive effect date
would have been more appropriate. Unan, Mandatory Physician Insurance, p. 10.
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II. APPLICATION OF MANDATORY FINANCIAL LIABILITY
INSURANCE ACCORDING TO THE DECISIONS OF THE
JUDICIARY AND INSURANCE ARBITRATION OBJECTIVE
COMMITTEE

A. JUDICIARY AND COURT DECISIONS

1. Jurisdiction

In the case subject to the decision of Y 11. HD, T. 13.2.2017,2017 /270
E. and 2017/765 K. ...10 With the decision of the Consumer Court da-
ted 13.06.2016 and numbered 2016/626 E. and 2016/628 K., the local
court Compulsory Financial Liability Insurance Policy for Medical
Malpractice was made between the defendant and the third party,
the physician to whom the case was requested, between 11.08.2015 -
11.08.2016, and the Insurance Law was regulated in the articles 1401
et al. of the TCC numbered 6102, Pursuant to Article 4 of the TCC, the
issues arising from this law will be considered commercial lawsuits,
considering the nature of the policy, it cannot be considered within the
scope of the insurance stated in Article 3 of the Law No. 6502, since it is
a compulsory policy, and since there is no proxy relationship between
the defendant and the plaintiff, the defendant’s It has given a decision
of non-jurisdiction on the grounds that its liability arises from the insu-
rance law and that the Commercial Court of First Instance is in charge.
The decision has been appealed. The Court of Cassation decided to
reject the appeals and uphold the verdict by a majority of the votes.*

% Dissenting Vote: In article 3/k of the Law on the Protection of Consumers No.

6502, the Consumer refers to “real or legal persons acting for non-commercial or
non-professional purposes”, and in article 3/1 of the Law, Consumer Transaction
is also defined as “public legal persons in the goods or service markets”. All kinds
of contracts and legal transactions, including works, transportation, brokerage,
insurance, proxy banking and similar contracts, established between real or legal
persons acting for commercial or professional purposes or acting on behalf of or
on behalf of the consumer. In Article 73/1 of the Law, “Consumer Courts are in
charge in cases of disputes that may arise from Consumer Transactions and con-
sumer-oriented practices”, and in Article 83/2 of the Law, “there is a regulation
in other laws regarding transactions in which the consumer is one of the parties,
this transaction is a consumer transaction”, and prevent the implementation of
the provisions of this Law on duties and powers. It will not” is regulated. In the
concrete dispute, compensation is demanded from the defendant company on the
grounds that the out-of-court doctor, who is insured under the Compulsory Lia-
bility Insurance Policy for Medical Malpractice, was defective in the birth of the
plaintiffs” child with a disability due to his failure to show the necessary attention
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In the case subject to the decision of Y 11. HD, T. 5.12.2016, E.
2016/13640, and K. 2016/9304: In the case of the local court, the Law
on the Protection of the Consumer numbered 6502 entered into force
on 28.05.2014, according to the 3/1-L clause of the Law, it is stated that
the “...insurance...”* business is a consumer transaction, and the court’s
lack of jurisdiction on the grounds that the consumer court is in charge
and authorized in the case subject to the lawsuit, according to HMK
114/1-c and 115/2, it was decided to be rejected due to the procedure.

Upon appealing the local court decision, the Court of Cassation
“the compensation case subject to concrete dispute is the risk indem-
nity receivable arising from insurance contracts regulated in Articles
1401 and the following of TCC numbered 6102 has decided. The liabi-
lity of the defendant company has derived from article 1473 of the afo-

and care. In case the defendant company undertakes the responsibility of the med-
ical service provided by the non-litigation doctor to the plaintiffs under the power
of attorney agreement, with the insurance policy, the plaintiffs are the “consumer”
stated in article 3/k of the Law No. 6502, and the insurance policy issued by the
defendant company is under the 3rd paragraph of the Law. It is the “consumer
transaction” expressed in the article L, and the Consumer Courts are responsible
for the dispute, according to the express provision of Article 73/1 of the Law.
Insurance Law is regulated in the 6th book of the Turkish Commercial Code No.
6102, which came into force on 01.07.2012, in articles 1401-1520, in accordance
with article 4/1-a of the Law, cases arising from insurance disputes are consid-
ered commercial lawsuits, and in article 5 of the Law, Commercial Courts of First
Instance are assigned. However, with the article 3/k, L and 73/1 of the Law No.
6502, which entered into force on 28.05.2004, the provisions of the Law No. 6102
regarding the duty were abolished in terms of insurance disputes within the scope
of the Law No. 6502. In disputes, Consumer Courts are accepted as responsible.
Moreover, the explicit provision of Article 83/2 of Law No. 6502 emphasizes that
the Consumer Court is in charge in the dispute, without leaving any room for
doubt. “As it is understood from all these explanations, for example, if one of the
parties in the transportation or insurance contracts issued in the TCC is a con-
sumer, the transaction subject to the lawsuit will now be considered a consumer
transaction, so the Law No. 6502 will be applied and its duty will be determined
accordingly (National Commentary Aristo Publications p. 1280). Since the Con-
sumer Court is in charge of the dispute, while the local court’s decision should
be reversed, I am against the majority opinion that the decision should be upheld
by ignoring the articles 3/k, L, 73/1 and 83 /2 of the Law No. 6502. www.kazanci.
com, (Date of Access: 25/08/2019).

Law no. 6502 art. 3/1: In the implementation of this Law, “I) Consumer transac-
tion: A work established between consumers and real or legal persons acting for
commercial or professional purposes, including public legal entities in the goods
or service markets, or acting on behalf of or on behalf of them, means all kinds of
contracts and legal transactions, including transportation, brokerage, insurance,
power of attorney, banking and similar contracts.

49
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rementioned Law, and since the dispute will be resolved by applying
the provisions of the TCC, it has decided to overturn the decision of
the local court regarding the dismissal of the case due to the procedu-
ral mandate, on the grounds that the duty to hear the case rests with
the Commercial Court of First Instance.”*

In the decision of the Istanbul Regional Court of Justice (BAM) 19.
HD, 16.02.2018 T., 2018 /206 E. and 2018/228 K., “In the case that is the
subject of the decision of the Kocaeli 2nd Commercial Court of First
Instance T., 2017/509 E. and 2017/464 K. given upon the application
of the appeal procedure.” The local court concluded that plaintiff ...
applied to the ... hospital belonging to defendant ... during the second
pregnancy period in 2015 and all her controls and examinations were
carried out by the other defendant specialist physician ... during the
period until the birth. Due to the fact that the child has Down syndro-
me, the tests during pregnancy were not fully performed, and they
were not warned about this issue, the doctor filed a pecuniary and
non-pecuniary damage lawsuit against the defendants with the allega-
tion that he was negligent here, the plaintiffs are not merchants here,
but they are consumers, the plaintiff party, in this case, the other defen-
dant ... Although he claimed that the Commercial Court was in charge
due to the fact that he filed a lawsuit against the insurance company
within the scope of the complementary physician liability insurance
he made with the Insurance Company, and because the insurance law
was regulated by the TCC, in article 3/1 of the Law on Consumer Pro-
tection No. In this case, only because it is stated that it is a consumer
transaction since one of the defendants is insured, it will not be neces-
sary to be heard in the Commercial Court, since the concrete incident
arises from a typical consumer transaction, the duty of hearing the case
belongs to the Consumer Court in accordance with Article 3/1 of the
Law on the Protection of Consumers No. and it should be taken into
consideration at every stage of the proceedings, and it was decided
that the file should be sent to the Kocaeli Consumer Court on Duty.

The plaintiffs filed an appeal on the grounds that the decision of
non-jurisdiction given by the court was not correct and that the com-
petent court was the Commercial Court.

% www kazanci.com, (Date of Access: 25.08.2019).
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According to the BAM decision, “the relationship between the
plaintiff and the defendants is in the nature of a power of attorney
agreement. The power of attorney agreement has been included in the
scope of Law No 6502, which entered into force on 28.05.2014. The law-
suit was filed on 08.05.2017. According to the provisional article 1 of
the Consumer Law No. 6502: “This Lawsuits filed before the effective
date of the law will continue to be heard in the court where they were
filed”. Therefore, stating that no decision of non-jurisdiction can be gi-
ven for lawsuits filed before it enters into force. Consumer transaction
is also defined in clause I of the article. It included such transportation,
power of attorney, brokerage, insurance, banking, working, etc. in the
scope of the consumer contracts, which is established between the real
person and legal consumers. The duty of the Commercial Courts is
regulated in articles 4 and 5 of the TCC No 6102, and the plaintiffs that
he was not a trader, accordingly, the relative merits of the case, since
it is understood that there is no free lawsuit and there is a consumer
transaction between the parties, the court in charge of this case is the
consumer court. Considering the date of the dispute between the par-
ties and the effective date of the Act No 6502, the decision of the court
that the Consumer Courts are in charge is appropriate since it is a con-
sumer transaction and the consumer Courts are in charge. Since the
dispute between the parties remains within the scope of the Law on
the Protection of the Consumer, the Consumer Court is responsible for
hearing the case. The regulations related to the task are related to pub-
lic order and are observed ex officio at every stage of the proceedings,
even if the parties do not put them forward. There is no vested right
in matters related to the task. Considering the reasons for the appeal
and the decision made in the examination made within the scope of
the file, considering the decision and its justification, it was unanimo-
usly decided to reject the appeal law application on the merits, saying
that the appeal requests of the plaintiffs were not deemed appropriate,
since the decision of the first instance court was in accordance with the
procedure and the law.”!

As can be seen from the decisions, in some decisions it has been
decided that the court in charge of hearing the case is the “Commerci-

51 http://emsal.uyap.gov.tr/BilgiBankasilstemciWeb/, (Date of Access: 28.08.2019).
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al Court of First Instance”, and in some decisions, the case should be
heard in the “Consumer Court”, because it is a consumer transaction.
The issue became even more important in article 20 of the “Law on the
Procedure for Initiating the Follow-up of Receivables Arising from the
Subscription Agreement” dated 06.12.2018 numbered 7155, and with
the addition of article 5/ A, after article 5 of the “Turkish Commerci-
al Code” dated 13.01.2011 and numbered 6102°2. According to Article
5/ A titled mediation as a condition of action: “1) Before filing a lawsuit
specified that in Article 4 of this Law and other laws against claims for
receivables and compensation, the subject of which is the payment of
a certain amount of money from commercial lawsuits, it is compulsory
for action to apply to a mediator. 2) The mediator concludes the app-
lication within six weeks from the date of his assignment. This period
may be extended by the mediator for a maximum of two weeks in
compulsory cases. In this case, it becomes important whether the law-
suits to be filed regarding insurance are also subject to the mediation
condition.

Article 4 of the TCC states: “The cases that are clearly stated as
commercial cases in the Turkish Commercial Code or special laws or
that are clearly stated to be pending in the Commercial Courts are ab-
solute commercial cases.”

Since the insurance law is regulated in the TCC with Article 4 of
the TCC, the lawsuits arising from these contracts are considered as
commercial lawsuits. On the other hand, in article 3/1(I) of the Law on
the Protection of the Consumer (LPC) No. 6502% “All kinds of contracts
and legal transactions, in the goods or services markets, including works (lo-
catio conductio operis), transportation, brokerage, insurance, power of attor-
ney, banking and similar contracts whose established between consumers and
real or legal persons including public legal entities acting for commercial or
professional purposes, or acting on behalf of or on behalf of them” as defined.
With Article 3/1(k) of Law No. 6502, the consumer is defined as “a
real or legal person acting for non-commercial or non-professional purposes”.
According to article 73/1 of the same Law, “Consumer Courts are in

2 OG:D. 19.12.2018 and N. 30630.
% The Law dated 07.11.2013 and numbered 6502 entered into force by being pub-
lished in the OG dated 28.11.2013 and numbered 28835.
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charge of cases related to disputes that may arise from consumer transactions
and consumer-oriented practices”. LPC should be considered as a more
specific law than the TCC when both the previous law and the next
law, and the private and general law are evaluated. As a matter of fact,
the concept of consumer transaction defined in LPC also supports this.

In addition, Article 83/2 of the LPC clearly states that “The regula-
tion in other laws regarding the transactions in which one of the parties is for-
med by the consumer does not prevent this transaction from being considered
a consumer transaction and the implementation of the provisions of this Law
regarding duty and authority.” In this case, there is a dual distinction.
First, the insured who files a lawsuit against the insurer is considered
a consumer unless he “acts for commercial or professional purposes”.>* On
the other hand, if the person filing a lawsuit against the insurance com-
pany “acts for commercial or professional purposes”, there will be a com-
mercial lawsuit and the lawsuit will be heard in the commercial court.
In this case, compulsory mediation will be in question.”

Article 73/ A was added to the LPC with article 59 of the “Law on
the Amendment of the Code of Civil Procedure and Some Laws”.* With this
new article, mediation has been introduced as a mandatory litigation
condition for consumer cases. According to article 73/ A of LPC, “The

% Y 11. HD’s decision dated 21.05.2018 and numbered 2016-15082/3733 “...The case
is about the request for the refund of the deductions made based on the private
pension insurance contract. In article 3/1-k it is regulated that the consumer will
express, and in article 3/1-1 the consumer transaction is regulated, and 73/1 of the
same Law is stipulated. Considering that the transactions arising from the insur-
ance contract within the scope of the Law No. 6502 are also consumer transactions
and the settlement place of the disputes related to the aforementioned contracts
is the consumer courts, it should be decided that the case be rejected out of proce-
dure in accordance with Article 115/2 of the Code of Civil Procedure numbered
6100...”. www.kazanci.coart.tr, (Date of Access: 19.08.2020).

% The decision of the 11th HD, dated 16.04.2018 and numbered 2017-1010/2784: “...
According to the entire scope of the file, the Court determined that the doctor
who gave birth to the plaintiff and followed her pregnancy was insured with the
Compulsory Liability Insurance Policy for Medical Malpractice. The case was re-
jected on the grounds that the doctor alleged to have caused the damage has taken
out insurance due to his professional activity, he is not a consumer; there is no
contract between the plaintiffs and the defendant. Therefore the insurance law
provisions of the TCC should be applied in the case. In case of a request within
the legal time limit, it is appropriate to decide to send the file to the Commercial
Court...”. www .kazanci.com.tr, (Date of Access: 19.08.2020).

% The Law dated 22.7.2020 and numbered 7251 entered into force by being pub-
lished in the OG dated 28.07.2020 and numbered 31199.
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fact that a mediator has been applied before filing a lawsuit in disputes
heard in consumer courts is a condition of action. Provisions regarding
mediation are not applied as a condition of action in the following mat-
ters:

a) Disputes within the scope of the duty of the consumer arbitra-
tion committee,

b) Objections to the decisions of the consumer arbitration commit-
tee,

¢) The cases specified in the sixth paragraph of Article 737,
¢) The cases mentioned in Article 74°® and

d) Disputes in the nature of a consumer transaction and arising
from the same property

Article 18/ A-11 of HUAK does not apply to the detriment of the
consumer.”

% According to LPC article 73/6, consumer organizations, relevant public insti-

tutions, and organizations, and the Ministry; in order to take a preliminary in-
junction to prevent or stop it, or to detect, prevent or stop the unlawful situation
except for the provisions regarding unfair commercial practices and commercial
advertisements, in cases where there is a danger of a situation inconsistent with
this Law, which generally concerns consumers, it may file a lawsuit in consumer
courts.

LPC article 74: (1) The Ministry, consumers or consumer organizations may file

a lawsuit in order to determine that a serial product offered for sale is defective,

to stop its production or sale, to eliminate the defect and to have it collected from

those who hold it for sale. (2) If it is determined by a court decision that the serial
goods offered for sale are defective, the court may decide to temporarily suspend
the sale of the goods or to remedy the defect, depending on the nature of the de-
fect. The manufacturer or importer is obliged to remove the defect of the goods
within three months at the latest from the notification date of the court decision.
In the event that it is impossible to eliminate the defect of the goods, the goods
are collected by the manufacturer or the importer or have it collected. The seized
goods are partially or completely destroyed or destroyed according to the risks
they carry. Litigation and compensation rights of the consumer regarding the de-
stroyed goods are reserved. (3) In the event that a series of goods offered for sale
carries a defect that endanger the safety of the consumer, the provisions of the

Law on the Preparation and Implementation of the Technical Legislation Regard-

ing the Products are reserved.

% Civil Procedure Mediation Law article 18/ A-11: “In the event that the mediation
activity ends due to the failure of one of the parties to attend the first meeting
without a valid excuse, the party who did not attend the meeting is stated in the
final report and this party is held responsible for the entire cost of the trial, even
if it is partially or fully justified in the case. In addition, no attorney’s fee shall

58
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In the event that the parties cannot be reached at the end of the
mediation activity, the meeting cannot be held because the parties do
not attend, or the parties come to an agreement or fail to come to an ag-
reement, the mediation fee to be paid by the consumer is covered from
the budget of the Ministry of Justice. However, in the specified cases,
the mediation fee cannot exceed the two-hour fee amount according to
the First Part of the Mediation Fee Schedule, annexed to the Mediation
Minimum Fee Schedule. In case the lawsuit filed at the end of the me-
diation activity is concluded in favor of the consumer, the mediation
fee is collected from the defendant in accordance with the provisions
of Law No. 6183 and recorded as income in the budget.

In this case, for the cases arising from the insurance contract, which
is considered as a consumer transaction, consumer courts will be in
charge in accordance with the provision in LCP article 73/1; “Consu-
mer courts are in charge in cases of disputes that may arise from consumer
transactions and consumer-oriented practices”. According to Article 73/ A
added to the LCP in terms of such cases, mediation will be applied
before filing a lawsuit in accordance with this provision, since it is a
condition to apply to a mediator before filing a lawsuit in disputes
heard in consumer courts.

In this case, the regulation of the TCC and the regulation of the
LPC conflict. Considering that the LPC was accepted by the Turkish
Grand National Assembly on 07.11.2013 and published in the Official
Gazette dated 28.11.2013, the 3/L and 73 /1 provisions of Law No. 6502
and the TCC article 4 provision were tacitly abolished. In this situation,
the cases are subject to the insurance contract for consumers it should
be accepted that it is no longer a commercial case. For this reason, the
courts in charge are the Consumer Courts, and since there is no com-
mercial lawsuit, it is seen that they are not subject to the mediation
condition.®

be awarded in favor of this party. In cases to be filed after the mediation activity
ended due to the failure of both parties to attend the first meeting, the litigation
expenses incurred by the parties are left on their own responsibility.”

“It is not a reasonable solution to leave the implementation of the provisions in
the LPC to the commercial courts, not to the special judicial bodies established for
this purpose in this law. At this point, it should be noted that when deciding on
insurance disputes in which consumers are a party, both judges who are experts
in consumer law and judges with expertise in insurance law are needed. In this re-

60



138  Physician's Compulsory Liability Insurance According to Judicial and Arbitral Decisions

However, those who are obliged to take out compulsory physician
financial insurance despite the insured consumers who have an insu-
rance contract are not among the consumer persons defined with the
phrase “real or legal person acting for non-commercial or non-professional
purposes” in article 3/k of the Law No. 6502. According to the LPC are
not considered consumers because they are in the position of taking out
this insurance for professional purposes. Therefore, the lawsuits to be
filed within the scope of this insurance are again within the jurisdiction
of the Commercial Court of First Instance. Since the lawsuit can also be
filed by third parties, the lawsuits to be filed by third parties in the posi-
tion of legal successor® should also file a lawsuit at Commercial Court.

2. Standing to Sue

Istanbul 14th Commercial Court of First Instance, in its decision
numbered 19.02.2019 T., 2017/634 E. and 2019/154 K., by the local co-
urt, Gynecology and Obstetrics Specialist Op. Upon being asked by
the General Directorate of Management Services of the Ministry of He-
alth, which insurance company issued Dr ...’s physician professional
liability insurance policy, in the mail-dated reply letter of the General
Directorate of Management Services of the Ministry of Health, Gyne-
cology and Obstetrics Specialist Op. It has been reported that Dr. ..."s
compulsory physician professional liability insurance policy was insu-
red by ... Insurance.

If public officials cause harm to persons while exercising their po-
wers or performing their duties, it constitutes a service fault of the re-
levant public institution. In this regard, the Constitution art. 40/111, ar-
ticle 129/V, Law No. 657 art. 13 (and HGK 2011/4-592 E., 2012/25 K.)
contains mandatory provisions. In this case, the responsible is the pub-
lic institution under whose order the public official works, and the case
should be brought against that institution. On the other hand, from the

spect, the most correct solution is to settle insurance disputes in which consumers
are a party, in consumer courts, which are also specialized in insurance contract
law.” Samim Unan, Sigorta Tiiketici Hukuku, On Tki Levha Yaymailik, Istanbul
2016, p. 156.

Haluk N. Nomer, “The Relationship Between Subrogation and Recourse, Espe-
cially the Role of Subrogation in terms of Social Insurance and Private Insurance
Recourse Rights”, IHFM, Y. 1997, LV, 1. 3, p. 247.
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point of view of the basic principles of Responsibility Law; the fact that
such a regulation is included in the legislation is an important guaran-
tee for the loss of the injured party. In the case that is the subject of the
case; the defendant, who works as a doctor in the defendant ministry
and is a public officer, applied wrong diagnosis and treatment, did not
have the decisive tests for the detection of Down syndrome or did not
inform the family according to the results of the test, therefore, due to
the life-long disability of the child, the loss of work days and severe
disability. It is claimed that he inflicted damage on the claimant du-
ring his duty and due to his duty, by causing him to be constantly in
need of a caregiver. 129/5 of the Constitution Article 13/1 of the Civil
Servants Law No. 657 pursuant to article; claims for damages arising
from the faulty actions of public officials while exercising their powers
may be brought against the administration or against the compulsory
physician professional liability insurance, provided that they are reco-
ursed and in accordance with the conditions set forth in the law. The
case, on the other hand, is the non-litigation of the treating physician,
Dr. It was filed against the defendant Y insurance, who has compul-
sory physician professional liability insurance of this doctor with the
claim that he is X, and as a result of the investigation made by the co-
urt, the treatment was given to Gynecology and Obstetrics Specialist
Op. It was determined that Dr. X applied it, and it was determined that
this doctor was not insured with the defendant’s insurance with the
compulsory physician professional liability insurance, and was insu-
red with Anadolu Sigorta out of action.®

The lawsuit must be filed against the insurance company that last
signed the insurance contract. In cases where the insurer changes, the
insured must notify the new insurer of the events that occurred during
the old insurance (and have not yet been the subject of a claim). If the
insurance company is changed after the indemnity request is submit-
ted, and a contract is made with another insurer, the new insurance
company must be informed about the events that occurred in the pre-
vious contract periods. In other words, the new insurance company
must have made a contract knowing the past claims, otherwise the
case will be dismissed due to the absence of passive hostility.

2 http://emsal.uyap.gov.tr/BilgiBankasilstemciWeb/, (Date of Access: 28.08.2019).
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For example: If the compulsory physician liability insurance was
taken out by the insurer A in 2013, 2014 and 2015, and by the insurer
B starting from 2016, an event that took place in 2014 and which was
within the knowledge of the insured as of the moment of occurrence,
will be 10 times a year in 2014 pursuant to TTK art. 1475/1 should be
notified to the insurer A within the same day, and to B in accordance
with TCC 1435 when making a contract with insurer B in 2016.%°

In addition, if it is desired to file a lawsuit not only with the doctor
but against the doctor or only against the hospital, it will be decided
whether the court to be prosecuted will be an administrative court or a
civil court, depending on whether the doctor works in a public institu-
tion or a private institution.

3. Appeal Authority

Y 17. HD, 24.01.2014 T., 2014/13726 E. and 2014/11093 K. numbe-
red decision is related to the claim for compensation for the damage
suffered due to the application. Y 17. HD, 24.01.2014 T., 2014/13726 E.
and 2014/11093 K. numbered decision is related to the claim for com-
pensation for the damage suffered due to the application. According to
this decision, the duty of reviewing the appeal belongs to the 11th Civil
Chamber of the Supreme Court of Appeals, pursuant to the 14th article
of the Supreme Court of Appeals Law No.*

As can be seen from the decision, the aforementioned decision is
an explanatory decision on which appellate authority to examine the
decisions of the local court, and which legal department of the Court
of Cassation is authorized.

4. Obligation to Light

In the case subject to decision Y 13. HD, 9.4.2014 T., 2013 /30822 E.
and 2014/10772 K., the Plaintiff stated that he was treated for a bone
curvature in his nose at the Private B... Hospital belonging to the de-
fendant company, he was operated during the treatment, and that he
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Unan, Mandatory Physician Insurance, p. 14-15.
https:/ /karararama.yargitay.gov.tr/ YargitayBilgiBankasilstemciWeb/, (Date of
Access: 28.08.2019)
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had undergone post-operative control. He claimed that when he went
to the same hospital for the purpose of surgery, the defendant doctor
learned that Ibrahim had left the hospital, that he was interested in the
treatment of another doctor in the same hospital, that he had perma-
nent damage to his nose as a result of the wrong operation and that
there was no possibility of recovery, that he could not work due to the
wrong treatment and that he was deeply saddened. He requested the
collection of material damages of TL 40,000.00 and non-pecuniary da-
mages of TL 40,000.00 from the defendants with legal interest. In line
with the forensic medicine report received, the court decided to reject
the case on the grounds that there was no fault to be attributed to the
defendants, and the judgment was appealed by the plaintiff.

According to the decision of the appeal, the basis of the case is the
contract of attorney and it is based on the breach of the duty of care.
Pursuant to articles 386 et seq (TBK 502 and sequel) of the Code of Ob-
ligations, which regulates the power of attorney, although the attorney
is not responsible for the failure to achieve the result he or she inten-
ded while performing the duty of attorney. He may be liable for the
damages, arising from the lack of diligence in the transactions, actions,
and behaviors of his efforts to achieve this result. The responsibility of
the agent generally depends on the rules regarding the responsibility
of the worker. He has to act diligently like a substitute worker and
is responsible for even the slightest fault. (TBK art. 396/1) Therefore,
all the faults of the doctor within his professional field, even if it is
slight, should be accepted as an element of responsibility. In order for
the patient not to be harmed, the doctor has to fulfill all professional
requirements, determine the patient’'s medical condition in a timely
manner and without delay, take the necessary precautions in full, and
determine and apply the appropriate treatment without delay. Even at
the minimum level, he is obliged to carry out research to remove this
hesitation and to take protective measures in the meantime, in cases of
cause hesitation. While choosing between various treatment methods,
the characteristics of the patient and the disease should be considered,
attitudes and behaviors that would put him at risk should be avoided,
and the safest way should be chosen. Indeed, the patient has the right
to expect the surrogate, who is a professional doctor, to show meticu-
lous care and attention at all stages of treatment. The attorney, who
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does not show due diligence, is 394/1 of the BK. In accordance with
the provision of the article (TBK article 510/1), the power of attorney
must be deemed not to have been duly performed. The doctor should
not be held responsible if the result has not changed even though the
requirements and rules of medicine are followed.

Another important regulation is the European Convention on Bio-
medicine.® In the first article of this contract titled “Purpose; The parties
to this convention are “obligated to protect the dignity and identity of all hu-
man beings and to ensure that the integrity and other rights and freedoms of
everyone are respected, without discrimination, in the practice of biology and
medicine.” In Article 4 of the Convention, under the title of “Complian-
ce with Professional Rules”; “Any intervention in the health field, inclu-
ding research, must be done in accordance with relevant professional obliga-
tions and standards.” In accordance with Article 90 of our Constitution,
the contract has become a part of our domestic law.

On the other hand, the subject of “Consent” is regulated in Article
5 of the Biomedicine Convention, and “Any intervention in the field of
health can be made after the person concerned gives his/her free and informed
consent to the intervention. This person should be informed beforehand about
the purpose and nature of the intervention, its consequences, and dangers.”
Appropriate information will be given about the subject. The person
concerned will always be able to freely withdraw his consent. The sco-
pe of consent has been determined and regulations have been introdu-
ced in parallel with the established practices of our Department. It is
not enough to just consent to the surgery. In addition, complications
must be explained. However, this consent has also been clarified as it
was just emphasized above. As a matter of fact, a regulation has been
made in article 26 of the Physician Ethics Regulation; and possible side
effects, the consequences of the disease if the patient does not accept
the recommended treatment, possible treatment options, and risks.
The lighting to be made should be in accordance with the cultural, so-
cial, and mental state of the patient. Information should be given in a
way that can be understood by the patient. The patient determines the

% “Convention on the Protection of Human Rights and Human Dignity with respect
to the Application of Biology and Medicine” was approved by Law 03.12.2003 D.
and 5013 N, and entered into force after being published in the OG: D. 09.12.2003
and N. 25311.
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persons to be informed other than the patient. All health-related inter-
ventions can be made with the free and informed consent of the per-
son. Consent is void if it has been obtained through coercion, threat,
incomplete disclosure, or deception. In emergencies, the consent of the
legal representative is obtained in cases where the patient is underage
or unconscious, or unable to make a decision. With its arrangement, it
is explained how the lighting will be made. In informed consent, the
burden of proof is on the physician or the hospital. As such, it is impe-
rative for the defendants to inform the patient of the possible outcome
and complications prior to surgery.

In the consent document dated 06.07.2009 submitted to the file, it
cannot be understood with the content of the file that the defendant
informed the plaintiff about this issue and warned by making justified
explanations; whether the plaintiff was sufficiently enlightened and
whether the plaintiff would consent to this operation even if the comp-
lications of the operation were known. In general terms, it was repor-
ted that he was aware of the side effects and complications, and the
complications of this type of surgery were not explained. On the other
hand, in the report of the Forensic Medicine Institute 3rd Forensic Me-
dicine Specialization Board dated 03.10.2012, which was taken by the
court, it was stated that “... the plaintiff performed SMR surgery with
the diagnosis of septum deviation in the defendant Private B... Hospi-
tal, and septum perforation occurred after the operation, it was stated
that the perforation that occurred is one of the complications that may
occur during this type of surgery, that the patient should be informed
if perforation is detected, but it is not clear when the perforation de-
velops. The Forensic Medicine report based on the judgment is not
sufficient to determine whether the defendant physician is at fault. In
that case, the court should make a decision by obtaining a report that
is suitable for the inspection of the party, the court and the Supreme
Court, explaining the reasons, whether the defendant physician has a
fault in the nose surgery of the plaintiff and whether there is a perma-
nent symptom after the operation, from the panel of experts to be se-
lected from the medical faculty, where the ENT specialists are present,
regarding the operation undergone by the plaintiff. If it is determined
that the perforation in the claimant is a complication, it should be con-
sidered that the illumination is not sufficient and a decision should be
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made in accordance with the result. The fact that the court has made
a written judgment with an incomplete examination by ignoring these
aspects is against the procedure and the law and requires annulment.
Therefore, it was unanimously decided to reverse the decision in favor
of the plaintiff.*

There are many decisions of the Court of Cassation in which
physicians are sentenced to compensation due to non-fulfillment of
the obligation to inform.®” Even though the lawsuit was filed for the
fault of the physician and it was determined that the physician did
not have any fault, the violation of the obligation to inform is accepted
as the main reason for the compensation. In the decisions of the Sup-
reme Court, the simple and printed consent form was not considered
sufficient. It has not been accepted as valid that the physician obtains
written consent from the patient but makes the clarification verbally,
and it has been accepted that the clarification was not made because it
was not written. In this way, on the one hand, the burden of proving
enlightenment was placed on the physician, and it was also accepted
that the consent form did not mean enlightenment, in line with the
views defended in the doctrine.®®

The basic criteria for valid consent to be mentioned are, that the
patient knows what he or she consents to. As a matter of fact, in order
for the consent to be legally valid, the person must know the state of
health, the intervention, its effects, and consequences, and be suffici-
ently enlightened on this issue. It is the physician who is responsible
for enlightenment. This physician must be the physician administering
the treatment. There is no need for the patient to make a request from
the physician for clarification. With the clarification, the patient sho-
uld be informed about the diagnosis made as a result of examinations,

®  www .kazanci.com.tr, (Date of Access: 25.08.2019).

&  Riza/Caglar/Ozdamar, p. 106.

% Obtaining the patient’s consent before any kind of medical intervention is the re-
sult of respecting this right of the person who has the personality right over his/
her own body. For this reason, every person who applies to a health institution to
receive health care has the right to receive information about any attempt against
his or her physical and mental integrity. Here, the point to be noted is that the pa-
tient will need to be in a position to freely decide on the medical intervention that
is considered to be applied to him. The provision of this situation depends on the
adequacy of the illumination by the physician. Informing the patient will serve to
ensure the right to decide about his own future. Yordem, p. 543.
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tests, and analyzes, the medical interventions that are planned to be
applied, and other available treatment methods. At this point, it is up
to the physician about the medical intervention, the type, form, and
scope of the intervention, whether it will give a definite result, and to
give information about possible complications to the patient.

According to the 26th article of the Turkish Medical Association
Code of Professional Ethics, titled Informed Consent, the physician
includes the patient’s health status and the diagnosis, the type of treat-
ment method proposed, the chance of success and duration, the risks
of the treatment method for the patient’s health, the use of the drugs
given, and possible side effects, illuminates the effects of the disease,
the possible treatment options, and the risks of the disease if the pa-
tient does not accept the recommended treatment. The clarification to
be made should be in accordance with the cultural, social, and mental
state of the patient. Information should be given in a way that can be
understood by the patient. The patient determines the persons to be
informed other than the patient. All health-related interventions can
be made with the free and informed consent of the person. Consent is
void if it has been obtained through coercion, threat, incomplete disc-
losure, or deception. The obligation to inform rests with the physician.
This physician is the physician who administers the treatment. The
fact that the obligation belongs to the physician also imposes the bur-
den of proof on the physician.

In its decision numbered Y 13. HD, 16.1.2014 T., 2013/17487 E.,
and 2014/794 K., the Plaintiff stated that on 14.07.2009: the defendant
was admitted to the hospital in an unconscious state as a result of fal-
ling, he was discharged after being operated on twice after intensive
care, after platinum implantation. However, when his pain increased,
he applied to another hospital and U.U. he claimed that all the plati-
num that was attached to the Faculty of Medicine was dismantled, and
demanded a decision for pecuniary and non-pecuniary damages due
to the defendant’s fault. The defendant requested the rejection of the
lawsuit, arguing that all kinds of medical procedures and interventi-
ons were carried out in the treatment and surgery of the plaintiff and
that there was no fault. The court dismissed the case and the judgment
was appealed by the plaintiff.
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According to the Court of Cassation, the basis of the case is the at-
torneyship contract, in accordance with articles 386, and the following,
which regulate the power of attorney, of the Code of Obligations. It is
based on the breach of the duty of care. Although the attorney is not
responsible for the failure to achieve the result towards which he or she
is working while performing the duty of attorney. He is responsible
for the damages arising from the lack of diligence in the transactions,
actions, and behaviors of his or her efforts to achieve this result. The
responsibility of the agent generally depends on the rules regarding the
responsibility of the worker. He has to act diligently like a substitute
worker and is responsible for even the slightest fault (BK. art. 321/1).
Therefore, all the faults of the doctor within his professional field, even
if it is slight, should be accepted as an element of responsibility. In or-
der for the patient not to be harmed, the doctor has to fulfill all the pro-
fessional requirements, determine the patient’s medical condition on
time and without delay, take the precautions required by the concrete
situation, and determine and apply the appropriate treatment without
delay. Even at the minimum level, he is obliged to carry out research to
remove this hesitation and to take protective measures in the meanti-
me, in cases that cause hesitation. While making a choice between va-
rious treatment methods, the characteristics of the patient and the dise-
ase should be considered, attitudes and behaviors that would put him
at risk should be avoided, and the safest way should be chosen. Indeed,
the client (patient) has the right to expect the surrogate, who is a pro-
fessional doctor, to show meticulous care and attention at all stages of
the treatment. The attorney, who does not show due diligence, is 394/1
of the BK. In accordance with the provision of the article, the power of
attorney must be deemed not to have been duly performed. The doctor
should not be held responsible if the result has not changed even tho-
ugh the requirements and rules of medicine are followed. Considering
these explanations, it is not enough for the patient to simply consent to
the surgery. In addition, the complications must also be explained, that
is, this consent must be informed consent. As a matter of fact, a regu-
lation was made in Article 26 of the Physician Ethics Rules and states
that “The physician should consider the patient’s health status and di-
agnosis, the type of treatment method proposed, the chance of success
and duration, the risks of the treatment method for the patient’s health,
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the use of the given drugs and their possible side effects, the patients
recommended illuminates the consequences of the disease, possible
treatment options and risks if he does not accept the treatment. The cla-
rification to be made should be in accordance with the cultural, social,
and mental state of the patient. The information should be given in a
way that can be understood by the patient. The patient himself determi-
nes who will be informed outside the patient. Any attempt can be made
with the person’s free and informed consent. The consent is invalid if
it has been obtained through coercion, threat, incomplete illumination,
or deception. In emergencies, in cases where the patient is underage or
unconscious, or unable to make a decision, the permission of his legal
representative is to explain how the clarification will be done with the
regulation. In informed consent, the burden of proof is on the physi-
cian or the hospital. If we look at the concrete case in the light of the
explanations explained above; it is understood that the plaintiff was
exposed to a series of treatments and interventions after the operation
in the defendant’s hospital. It is against the procedure and the law that
the court ignored these aspects and made a written judgment with the
incomplete examination, and it was unanimously decided to overturn
the decision for the benefit of the plaintiff.*

In the decision numbered 13. HD, 11.04.2013, T. 2013/2273 E. and
2013/9491 K., “...If it is concluded that there is no medical error but a comp-
lication, it is decided that the defendants should be considered responsible,
considering that the burden of proof is on the defendants in the informed con-
sent, and a decision should be made in accordance with the result to be achie-
ved.” Despite these and similar decisions, more and more lawsuits may
be filed if physicians show a lack of information.”

5. Coverage of Insurance

In the case subject to the decision of Y 11. HD, 08.07.2019 T.,
2019/2062 E., and 2019/5048 K., the Dispute Arbitrator in the decision
of 17.02.2018 T. and 2018/THK-11136 given by the Insurance Arbitrati-
on Commission Appeal Arbitration Committee By the delegation™; it

% www.kazanci.com.tr, (Date of Access: 25.08.2019).

7 Yordem, p. 544.
1 Riza/Caglar/Ozdamar, p. 116 et al.
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was decided to reject the case on the grounds that the notice made by
the administration to the claimant/insured did not include the claim
for compensation in the General Conditions of Compulsory Liability
Insurance Regarding Medical Malpractice, therefore the risk did not
materialize. In the decision of the appeal arbitral tribunal; with the ac-
ceptance of the case, it was accepted that the defendant was respon-
sible for the risk that occurred during the notification, the defense of
withdrawal from the file was not appropriate since the explanations in
the decision of the Aydin 2nd Administrative Court against the admi-
nistration were sufficient, and the objection to the defect detection was
important in terms of foreign relations. As of 2017, it was decided to
collect it from the defendant together with its legal interest. Although
the defendant’s attorney appealed in due time, it was sent to the Court
of Cassation for an appeal review by the Istanbul Anatolian 10th Com-
mercial Court of First Instance, where it was deposited for safekeeping.

According to the Court of Cassation, pursuant to Article 61 of the
TCO, if more than one person causes damage together or they are res-
ponsible for the same damage due to various reasons, the provisions
regarding joint liability are applied to those responsible. According to
Article 40/3 of the Constitution, the damage suffered by a person as
a result of unfair actions by officials is also compensated by the State
according to the law. The right of recourse to the responsible official
of the state is reserved. At the same time, according to Article 129/5
of the Constitution, lawsuits for compensation arising from the faults
committed by civil servants and other public officials while exercising
their powers can only be brought against the administration, provided
that they are recoursed; and in accordance with the forms and conditi-
ons set forth by the Law. In cases where the state jointly causes damage
or is responsible for the damage due to various reasons, only the state
can be prosecuted in accordance with the prevailing provision of the
Constitution. If the administration is sentenced to pay compensation
as a result of this lawsuit, in accordance with the last sentence of parag-
raph 1 of the 13th article of the Civil Servants Law No. 657, the admi-
nistration has the right of recourse to the responsible person according
to the general provisions. If the damage is based on the personal fault
of more than one public official, the administration will only recourse
to each public official at the rate of its own fault (B. Akyilmaz, The
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Problem of Recourse to a Public Official in Administrative Law, Fikret
Eren’s Gift 2006, p. 1057). As a matter of fact, it is also stated in the
doctrine that the state can recourse to the public official who caused
the damage for the compensation paid to the injured person at the rate
of fault according to the general principles. In the concrete case; in the
file numbered T. 19.09.2012, 2011/563 E. and 2013/406 K. of Kusadasi
1 Criminal Court of First Instance, where the plaintiff caused the death
of Raziye Pimnar by negligence as a result of the examination and tre-
atment performed with the non-trial doctor while she was working as
a doctor in the public hospital. It is clear from the Forensic Medicine
Institute report. In the full remedy action brought by the relatives of
the deceased against the Ministry of Health, Aydin 2 Administrative
Court, with its decision numbered 2016/463 E. and 2017/798 K., de-
cided to pay the plaintiffs 80,000 TL of non-pecuniary damages. The
Ministry of Health demanded % of the payment made to the relatives
of the deceased on the grounds that he was one of the two doctors
who performed the treatment, and the plaintiff/insured paid 53,090
TL from the amount paid to the Ministry out of the case. In this case,
the plaintiff/insured requested the amount paid to the administration
from the insurer. However, as it can be understood from the explanati-
ons above, the public official can only recourse to the doctor at the rate
of his fault. As such, taking into account the defense of the defendant
insurer that the insured doctor will be liable for the damage at the rate
of his fault, an expert report determining the defect rate in the medical
practice of the insured doctor that caused the damage in an auditable
manner, is obtained in an amount corresponding to the doctor’s fault
rate from the compensation paid to the relatives of the deceased in ac-
cordance with the Administrative Court’s decision. While the insuran-
ce company should be held responsible, it was not appropriate to hold
the defendant responsible for the entire recourse payment made to the
administration by the insured doctor in writing, and it was decided to
reverse the decision for the benefit of the defendant.”

According to the decision numbered Y 11. HD, T. 13.1.2016, E.
2015/14376, and K. 2016/249: “The decision of the Court of ... dated
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Access: 28.08.2019).


https://karararama.yargitay.gov.tr/YargitayBilgiBankasiIstemciWeb/

150  Physician's Compulsory Liability Insurance According to Judicial and Arbitral Decisions

03.12.2014 and numbered 2014/1117-2014/613 was appealed in the
case heard between the parties. The plaintiff’'s attorney stated that his
client is a general practitioner and he is with the defendant company,
that a lawsuit was filed against him for causing the death of a patient
who was treated in the hospital where he worked between 18/04 /2010
-19/04/2010 and it was decided to be acquitted by him as his attorney
in this case. The defense was made and a 7.000 TL attorney’s fee was
collected, the said fee was not paid by the defendant despite the requ-
est from the defendant, whereas the attorney’s fee does not constitute
a fine or penal clause, which is considered an exception in the policy,
although it is not explicitly stated in the policy that the attorney’s fee
will be paid, as an exception. Since it is not counted in the policy, the
payment should be made by accepting that it is covered by the policy,
in fact, this issue is also accepted by the defendant, because it is cle-
arly and unconditionally stated on the official website that the attorney
fees are covered by insurance, and in the information form, the cove-
rage of litigation expenses and court costs is covered. Claiming that it
was clearly regulated that he was in his possession, he demanded and
sued the collection of 7,000.00 TL from the defendant. The attorney
of the defendant states that the claim of the plaintiff is the guaran-
tee of the Legal Protection Insurance, that there is no such coverage
in the policy subject to the lawsuit, that the scope of the insurance is
stated in the policy, that if a lawsuit is filed against the plaintiff with
a claim for compensation and it is accepted, the court costs related to
this claim can be paid to the plaintiff, however, in such a situation.
Arguing that the claim was not covered by the policy and requested
the dismissal of the case. According to the court, the insurance policy
subject to the lawsuit protects the damages caused by third parties due
to medical malpractices related to the plaintiff’s duty, and only the da-
mages inflicted by the plaintiff to the third parties are covered, and the
attorney’s fee paid by the plaintiff himself and to his lawyer, who acts
as his representative, is not covered by the insurance on the grounds,
the case was dismissed. The plaintiff’s attorney appealed the decision.
According to the information and documents in the case file, and the
fact that there is no procedural and unlawful aspect in the discussion
and evaluation of the evidence-based on the justification of the court
decision, all appeals of the plaintiff’s attorney are not appropriate. For
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the reasons explained, it was unanimously decided to reject all appeals
of the plaintiff’s attorney and to uphold the judgment found in accor-
dance with the procedure and the law.”?

According to the 28.05.2019 T., 2017/125 E. and 2019/358 K. of the
Istanbul 7th Commercial Court of First Instance: The lawsuit filed is a
lawsuit for pecuniary and non-pecuniary damages. The nature of the
liability policy of the insurance policy, in which a compulsory physici-
an professional liability insurance policy with a term of 20.02.2016-2017
was issued in the name of Dr..., who was notified by the defendant,
that the birth event that took place on 13.06.2012 is covered by the po-
licy provisions. Therefore, the issue that needs to be examined first is
whether the reported Dr ..., who is alleged to have caused the damage
has an effective action in the formation of the damage, whether there is
a professional error; that is whether there is a physician defect, negli-
gence, or mistake as an obstetrician. Accordingly, in the root and addi-
tional reports obtained from the expert committee selected in the field,
the pregnancy process, the birth, and postpartum period were exami-
ned in detail, clearly, concretely and open to inspection. Since the doc-
tor intervened appropriately and in a timely manner when dystocia
occurred, in short, there was no physician’s fault or negligence in the
formation of the damage, therefore, the defendant insurance company
was not responsible according to the liability insurance policy, and this
issue was concretely determined, and the pediatric neurologist was
included in the expert committee due to the shoulder dystocia in the
child. It is not necessary to get a report because the primary issue to
be examined is whether the professional error of the doctor caused the
damage or not, and this has been clearly and clearly determined with
the expert report™, since the defendant’s insurance company is not res-

7 www.kazanci.com, (Date of Access: 25.08.2019).

7 In the Eexpert Report dated 11.12.2017, submitted by the expert committee to the
file, it is stated that “In the event, which is based on the claim for compensa-
tion by the plaintiffs, Agikalin, the Plaintiff... , that the doctor had appropriate
and timely intervention at the time of shoulder dystocia, the insured physician
who delivered the baby applied the current medical interventions in place and on
time, no careless and inadequate intervention was made, and it was considered
flawless, by the defendant insurance company regarding Dr. ... 20.02.2016-2017
Term..., Compulsory Physician Professional Liability Insurance Policy with no....
is issued, the liability of the insurance company in accordance with the policy is
dependent on the precondition of the responsibility of the insured physician, the
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ponsible within the scope of the liability policy, it was understood that
it was necessary to reject the lawsuit, and it was decided to reject the
lawsuit within 2 weeks, with the appeal legal remedy open.”

6. Retroactive Insurance

In the case subject to the decision of Y 11. HD, 12.6.2017 T.,
2016/4503 E. and 2017/3591 K., according to the decision of the
2nd Civil Court of First Instance, dated 20.10.2015 and numbered
2015/162-2015/772; in accordance with Article 1458 of the TCC, it is
possible to take out insurance with retroactive effect, therefore the in-
surance policy subject to the lawsuit is valid, but in accordance with
the same article; it was decided to reject the lawsuit on the grounds
that it was prohibited and invalidated to conclude an insurance cont-
ract with retroactive effect due to the realized risk, that the plaintiff
was aware that a compensation lawsuit was filed against him. Due
to medical practice at the insurance policy issuance date and the case
was dismissed on the grounds that the claimant could not claim a
claim as such.

Upon the appeal of the decision, the Court of Cassation, pursuant
to Article B.1 of the General Conditions of Compulsory Liability Insu-
rance Regarding Medical Malpractice, the risk will be deemed to have
occurred when the insured learns that a claim for compensation has
been made from him or the injured person applies directly to the in-
surer; accordingly, in the concrete dispute, it was understood that the
plaintiff was aware of the risk with the lawsuit filed against him before

insured physician Dr...., who gave birth in the event, does not have any defect or
negligence that may cause damage, Therefore, the physician is responsible for the
fault. It is also stated that the liability of the insurer will not arise from the side of
the insurer. In the additional report dated 12.11.2018 taken from the expert com-
mittee for the evaluation of the objections of the plaintiff party, the answers to the
questions requested by the plaintiff’s attorney to be answered in the petition of
objection to the root report were given in the supplementary report. no risk fac-
tors were detected before and during the period of childbirth, the labor follow-up
proceeds in accordance with the current scientific data, the doctor intervenes ap-
propriately and in a timely manner when there is shoulder dystocia, the insured
physician who delivered the baby applies the current medical interventions on
time and in a timely manner, and there is no careless and inadequate intervention.
It was reported that the opinion on the issue was preserved”.

5 http://emsal.uyap.gov.tr/BilgiBankasilstemciWeb/, (Date of Access: 28.08.2019).
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the policy issuance date, and it was decided to reject all the appeals of
the plaintiff’s attorney and to uphold the decision.”

The insurance period is indicated on the policy drawn up with
the conclusion of the insurance contract. This date shows the starting
time and the continuation period of the performances arising from the
insurance contract. The beginning of the insurer’s obligation to bear
the risk is regulated by TCC art. 1421.”7 Pursuant to this article, if there
is no contrary agreement, the liability of the insurer begins with the
payment of the premium or the first installment; in insurances rela-
ted to land and sea transportation of goods, the insurer is responsible
for concluding the contract. Sometimes, however, it may come up that
the events (risks) that may have occurred before the conclusion of the
insurance contract are requested to benefit from insurance protection.
Realization of such a request is possible within the meaning of TCC
article 1421 and TCC article 1458. Because in accordance with article
14210f the TCC, a contrary contract can be made. Therefore, the parti-
es may specify a date before the payment of the premium or the first
installment or before the conclusion of the insurance contract as the
beginning of the liability of the insurer. If the parties have agreed on a
date prior to the conclusion of the insurance contract as the beginning
of the insurer’s liability and hence insurance protection, retroactive in-
surance will be in question in such cases.” In other words, retroactive

7 www .kazanci.com, (Date of Access: 25.08.2019).

77 According to the CO, the insurance contract is established by making a proposal
(offer) by the policyholder or the insurer and the acceptance of this proposal by
the other party of the contract. The moment of establishment of the insurance
contract also determines the starting time of the form of insurance. The technical
start time of the insurance contract refers to the moment when the premium or the
first installment must be paid. The beginning of the insurer’s moment of bearing
the risk indicates the material start time of the insurance contract, and with the be-
ginning of this moment, insurance protection begins. M. Sadik Capa, “Retroactive
Insurance”, Journal of Gazi University Faculty of Law,, Vol. XVIII, Y. 2014, I. 3-4,
p- 343, http:/ /webftp.gazi.edu.tr/hukuk/dergi/18_3-4_14.pdf, (Date of Access:
16.08.2019).

78 The provision of CC article 1458 on retroactive insurance can also be applied to
liability insurances. General Conditions of Compulsory Liability Insurance Re-
garding Medical Malpractice m. It is located in A.1. Pursuant to this article, in
the ten-year period prior to the contract date or during the contract period, the
professional indemnity claims and litigation expenses related to this claim and the
interest to be awarded during the contract period due to the damage caused by the
activity and the reasonable expenses related to the compensation claim claimed


http://www.kazanci.com
http://webftp.gazi.edu.tr/hukuk/dergi/18_3-4_14.pdf

154  Physician's Compulsory Liability Insurance According to Judicial and Arbitral Decisions

insurance is the conclusion of the material start time of the insurance
contract starting from a date before the formal start time.” Retroactive
insurance is established at the time of agreement between the insurer
and the policyholder regarding the retroactive effect of the insurance
protection, and thus, the parties extend the insurance protection to be
provided with this contract to a date before the conclusion of the cont-
ract; that is, they make it possible to have a retrospective effect.*

In retroactive insurance, insurance protection covers a moment
before the conclusion of the contract, providing assurance against the
possibility that the contractual interest may be damaged. However, it
provides assurance for the risk that is objectively uncertain whether
this purpose is realized or not. On the other hand, if it is known by the
policyholder and the insured that the risk has occurred, this purpose
stipulated in TCC article 1458 disappears. The main function of retro-
active insurance is to ensure the period between the claim for the conc-
lusion of the insurance contract and the conclusion of the contract.®'

In retroactive insurance, if the risk is known at the date of the cont-
ract, this insurance is invalid. For example, if a doctor takes out retro-
active insurance to cover the date of the event after learning that a law-
suit has been filed against him for medical malpractice or a claim for
compensation is made with a warning, this insurance contract does not

against the insured, are determined in the policy. Provides guarantees within lim-
its. Therefore, the parties to the insurance contract will be able to make insurance
with retrospective effect, which can take the insurance protection back ten years
from the date of the contract. Capa, p. 359.

With retrospective insurance, the insurer’s obligation to protect under the contract
is not limited to the material beginning of the contract, but extends to a date prior
to the starting time of the contract. As a rule, the insurer and the policyholder can
freely agree on this date. Exceptionally, the will to set this date may be restricted.
Capa, p. 354.

In this respect, the provision of TCC art.1458 is an exception to the rule stipulated
in TCC art.1421, since it changes the material start time of the insurance. Capa, p.
343.

Temporary insurance protection, which is not included in the TCC, provides
temporary protection to the policyholder for a certain period of time. Temporary
insurance protection arises from economic, insurance, and risk policy needs. In
temporary insurance protection, the material beginning of the insurance and the
beginning of the form coincide at the same time. In other words, insurance pro-
tection is carried out in a way that starts from the moment of establishment of the
contract. Therefore, retroactive insurance and temporary insurance protection are
different institutions. Capa, p. 346

79

80

81
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create any liability for the insurance company. Knowing that a lawsuit
has been filed against him, the doctor is obliged to pay the premium
debt arising from the insurance he has taken out for this reason, to the
insurer.®

However, if the risk has not yet materialized despite the claim
or threat that a malpractice lawsuit will be filed, it is possible for the
doctor to take out insurance with retrospective effect upon a patient’s
statement that he or she will file a compensation lawsuit against the
doctor. In this case, the insurance contract is valid since the risk has not
occurred yet. The objective uncertainty of the risk is among the most
important elements of the insurance contract. *

Therefore, if it is known by the parties of the insurance contract
that the risk has occurred or that the possibility of its realization has
disappeared, the insurance contract cannot be established in a valid
way, since ignorance of the occurrence of the risk cannot be aforesaid.
In this case, the insurance contract is invalid.®

Another important issue is the situation with doctors working in
the public sector. As it is known, it is not possible to file a lawsuit for
damages directly against doctors working in the public sector. Such ca-
ses must first be brought against the public administration. The public
institution may recourse to its own faulty personnel for the compen-
sation it has to pay later. For this reason, if health personnel who are
informed that a lawsuit has been filed against the public administra-
tion, takes out retroactive insurance from now on, will this insurance

8 The objective uncertainty of the risk is among the most important elements of
the insurance contract. Therefore, if it is known by the parties of the insurance
contract that the risk has occurred or that the possibility of its realization has dis-
appeared, the insurance contract cannot be established in a valid way, since igno-
rance of the occurrence of the risk cannot be mentioned. In this case, the insurance
contract is invalid. Capa, p. 347.

8 The objective uncertainty of the risk is among the most important elements of the
insurance contract. Therefore, if it is known by the parties of the insurance contract
that the risk has occurred or that the possibility of its realization has disappeared,
the insurance contract cannot be established in a valid way, since ignorance of the
occurrence of the risk cannot be aforesaid. In this case, the insurance contract is
invalid. Capa, p. 347.

8 Erkin Go¢men, “Can Malpractice Insurance with Retrospective Effect Be Made?”,
Medical Academy, https://www.medikalakademi.coart.tr/gecmise-etkili-mal-
praktis-sigortasi- yapilabilir mi?, p. 1, (Date of Access: 16.08.2019).


https://www.medikalakademi.com.tr/gecmise-etkili-malpraktis-sigortasi-
https://www.medikalakademi.com.tr/gecmise-etkili-malpraktis-sigortasi-

156  Physician's Compulsory Liability Insurance According to Judicial and Arbitral Decisions

contract be valid? Whether a lawsuit has been filed primarily against
the public institution employing the health personnel or the health
personnel themselves, it is not possible to have retroactive insurance
in both cases. Because after the health personnel learned that a lawsuit
has been filed against the administration for the time being due to the
realization of the risk, it is not possible to have effective insurance if
it has passed on the grounds that he did not know, that the risk has
occurred yet.®

7. Occurrence of Risk

According to the decision numbered Y 11. HD, T 25.6.2018, E
2016/11529 and K 2018/4747: Following the criminal court’s finding
that the accused doctors were at fault; the victims of the crime had
the opportunity to make a legal claim from the date of the incident,
the date of the damage/risk was determined by the court. Article
A. 1.b of the General Conditions of Professional Liability Insurance,
that the policy was drawn up with retroactive effect, including the
previous events that the risk occurred on a date before the policy
was issued, and that the risk arising from the death event is also
within the scope of the policy. Pursuant to Article 2 of the TMK, the
claim in the policy text that “protection will be provided only against the
claims that may arise against the insured during the contract period” is in
the nature of asserting an actually impossible condition, and in line
with the same condition, the indemnity arising from the risk is not
paid to the insured person based on this condition. In violation of the
honesty rule in accordance with the provision, it has been decided to
accept the case.

8 According to the contrary view, in this case, the risk did not occur within the
meaning of Article B.1 of the General Conditions of Compulsory Liability Insur-
ance Regarding Medical Malpractice, since there is no compensation case against
the doctor yet. It is also possible that this lawsuit filed against the public adminis-
tration may result in a defect related to the planning, organization, arrangement,
and arrangement of the health service in general, to result against the administra-
tion. In this case, since the doctor will not have any responsibility to the admin-
istration, the administration will not be able to file a recourse lawsuit against the
doctor. In other words, it is still indeterminate whether the doctor has a fault and
recourse liability at the time of the lawsuit filed against the public administration.
Gocmen, p. 1.
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The case is about the claim for compensation for the damage suf-
fered under the professional liability insurance policy. In the insu-
rance policy concluded between the parties for the dates 31.05.2006-
31.05.2007, the guarantee limit was determined as 50.000 TL, and the
court should have ruled that the liability of the defendant is limited
to the policy limit, but it was not correct to accept the case over 54.120
TL by exceeding the coverage limit in the policy. It was unanimously
decided to overturn it. According to article B.1 of the General Conditi-
ons of Professional Liability Insurance®, titled loss and compensation,
the Contract; in case it is done as specified in subparagraph (a) of A.1.
(against damages arising as a result of an event occurring during the
contract period and indemnity claimed during or after the contract pe-
riod in accordance with the liability provisions), due to the professio-
nal activity of the insured during the contract period, as a result of the
loss of others, both during the contract period and within two years
from the end of the contract, as specified in subparagraph (b) of A.1.
depending on the event that occurred before the contract was conclu-
ded or while the contract was in force, provided that it is not less than
one year?; a) Payment is made by the insured with the knowledge and
written consent of the insurer, or b) In professional liability insurances,
where the insurer also undertakes to provide legal assistance to the
insured, upon notification of the lawsuit or legal proceeding, c) The co-
urt that the loss has occurred and that this loss arises from the liability
of the insured in the event that it is decided by the company, the risk
is realized. Thus, an occurrence basis-event occurrence claim has been
accepted in the Professional Liability Insurance.

8 OG:D. 26.05.2013 and N. 28658.

8  Professional Liability Insurance General Conditions article A.1 with this insur-
ance contract, while performing the professional activity of the insured specified
in the policy and the subject of which is defined by the relevant parties; a) Against
the damages that arise as a result of an event occurring during the contract pe-
riod and whose compensation is claimed during or after the contract period in
accordance with the liability provisions, or b) Against the claims that can be made
against the insured only during the contract period due to an event that occurred
before the contract was concluded or while the contract was in force. Guarantee
is given up to the amount specified in the contract, including reasonable expenses
related to the request. The parties can make a contract to include one of the (a)
and (b) clauses, or they may make a contract to include both. If it is made for the
responsibility of the insured regarding the business, this insurance also covers
the responsibility of the insured’s representative and the people employed in the
business or part of the business in the management, supervision, and business,
unless there is a contrary provision in the contract.
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However, according to Article B.1 of the provision of the Gene-
ral Conditions of Compulsory Liability Insurance Regarding Medical
Malpractice, the claim is deemed to have occurred as soon as the in-
sured learns that a claim has been made to him regarding the subject
of the insurance contract or the injured party directly applies to the
insurer claims made based insurance is adopted.

B. ARBITRAL AWARDS

Since the damages subject to insurance contracts are generally conc-
luded in accordance with the arbitrator’s decision in insurance arbitrati-
on, the dispute is not referred to by the Insurance Arbitration Commis-
sion Appeals Tribunal much. For this reason, the published decisions on
the compulsory liability insurance of the physician are limited.

1. Insurance coverage

In another decision given by the Insurance Arbitration Commis-
sion Appeal Arbitration Committee, Z.C. gave birth in Private Huzur
Hospital on 06.02.2010 and gave birth to a baby named A.C. ZC claimed
that they had made an agreement with the hospital employee Dr. G.B.
that he should be present at the birth before the birth, and that a faulty
intervention was made during the birth, thus causing at least 32.3% of
the applicant’s A.C., who was not born, to be disabled; applied to the
Insurance Arbitration Commission with a request for the collection of
pecuniary and non-pecuniary damages for the surgery and treatment
expenses that were not paid by the insurance company. The applicati-
on was partially accepted by the Insurance Arbitration Committee; this
decision was appealed by the Insurance Company’s attorney.

However, a lawsuit was filed against Dr. G.B. by the attorney of the
plaintiff party with the file number 2010/10 E. of the Istanbul 15th Ci-
vil Court of First Instance. Since the report from the General Assembly
of Forensic Medicine is expected during the court proceedings during
the application to the Arbitration Committee, this situation is made
a preliminary issue and since the report is of a nature that will affect
the decision to be made by the Arbitration Committee, it is necessary
to make a preliminary issue and wait for the report to be prepared, in
accordance with Article 30/16 of the Insurance Law No. 5684 and with
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the consent of the parties” attorneys, it was decided to take an additio-
nal two months; and finally, the request was partially accepted.®

88

The Arbitration Panel of Disputes decided that the defendant of the case in the
general court, Dr. In its application for arbitration, G.B.N. rejected the procedural
objection on the grounds that the defendant was an insurance company. There-
fore the same case had not been brought before the general court, and the condi-
tions were not met because the defendants were different. On the grounds that the
doctor, who was less faulty in the main aspect, should be considered completely
faulty, he accepted the requests for material and moral compensation differently.
In the concrete case; 30/14 of the Insurance Law No. 5684. According to the article:
“An application cannot be made to the Commission regarding the disputes sub-
mitted to the Court and the Arbitration Committee for Consumer Problems pur-
suant to the provisions of the Law on the Protection of the Consumer” and “the
same lawsuit has been filed before and is still pending,” as stated in article 114/1.1
of the CPC. The conditions of “not being” have not been met. For this reason, it
is not wrong to reject the objection on this issue by the Arbitration Committee of
Disputes; the objection of the insurance company regarding this issue had to be
rejected. In terms of pecuniary and non-pecuniary damages: As a result, in the
decision of the Forensic Medicine Institute 2nd Specialization Department dated
12.06.2015, it was stated that “no fault could be found attributable to the relevant
physician and other health personnel”. Since the general court had decided to re-
ceive a report from the General Assembly of Forensic Medicine, it was decided to
submit this report if it came, or to wait for it if it did not, and the representative of
the insurance company submitted the report of the General Assembly of Forensic
Medicine to the file. As a result of the report of the General Board of Forensic Med-
icine dated 29.09.2016: “G1 P0, 39-40 weeks old, 5-6 cm, 80% effacement, a painful-
ly pregnant woman who applied to the private X Hospital date on 06.02.2010 was
in labor for about 3 hours. After the follow-up, she gave birth by applying nsd+epi
with vacuum, developed posterior occiput, developed shoulder dystocia at birth,
and right brachial plexus paralysis was detected in a 3770-g born baby. It is under-
stood that the decision taken to put a vacuum in order to prevent the baby from
waiting too long in a pregnant woman with a weakness for straining is medically
correct, that vacuum is applied by the midwife at the instruction and control of
the physician who is in another operation, that the shoulder dystocia that devel-
ops at birth and the brachial plexus damage that develops due to it can be treated
with a vacuum. normal delivery of brachial plexus lesion detected in small. It
has been unanimously agreed that it can be seen due to maneuvers during the
removal of the baby from the vaginal route even in cases where all care is shown
during the procedure and it is described as an unpredictable and unpreventable
complication, therefore, no defect that can be attributed to the relevant physician
and other health officials in terms of the formation of a plexus brachialis lesion
in the baby during labor. It is agreed” assessment was made. In the face of the
reports of the 2nd Specialization Department of the Forensic Medicine Institute
and the General Assembly of Forensic Medicine, which confirmed each other and
were given unanimously, the applicants’ representative submitted the file and Dr.
X University Medical Faculty Ordinary Medicine USA report stating that GB was
defective could not be valued. Unless there is a contrary provision in the policy,
the insured must be at fault in order for the insurance company to be considered
liable under the Health Professionals Individual Risks Insurance Policy. Since the
reports of the 2nd Specialization Department of the Forensic Medicine Institute
and the General Board of Forensic Medicine, which confirm each other and re-
ceived unanimously: “No fault was found attributable to the relevant physician
and other health officials”, the defendant insurance company is not liable under
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CONCLUSION

Against damages resulting from malpractice in medicine, known as
malpractice in practice; The Physician’s Compulsory Liability Insuran-
ce for Medical Malpractice (Compulsory Liability Insurance for Medical
Malpractice) has been regulated as compulsory insurance in order to co-
ver the responsibilities of all physicians, dentists, and those who are spe-
cialists in accordance with the legislation on specialization in medicine.

The purpose of physician compulsory liability insurance is to reli-
eve physicians of the financial burden they may be exposed to due to
legal liability. Thanks to this insurance, those who have suffered da-
mage have the opportunity to apply to an institution that has a strong
financial power to cover the compensation receivables for the physici-
an who harmed them. Physician’s professional liability insurance is a
contract that imposes obligations on both parties (synallagmatic). The
insured’s debt is to pay premiums, and the insurer’s debt is to compen-
sate the insured’s loss when the risk occurs.

Damages arising as a result of an event that occurred during the
contract period with IGC and indemnified within the contract period
or after the contract in accordance with the liability provisions, claims
that may arise against the insured only during the contract period due
to an event that occurred before the conclusion of the contract or while
the contract was in force, and this loss or damage, while the litigation
expenses related to the claim are counted within the scope of the insu-
rance, the indemnity claims arising from the activities of the insured
outside of the professional activity covered by the policy and the limits
of which are determined by the rules of law or ethical rules, compen-
sation claims of the insured arising from the activities of the insured

the Health Professionals Individual Risks Insurance Policy cannot be mentioned
either. Therefore, it was not correct that the insurance company decided to pay pe-
cuniary and non-pecuniary damages for the reasons stated in the decision. Since
the objection of the defendant’s insurance company on this matter was valid, it
was necessary to abolish the decision of the Arbitration Committee for Disputes
on 14.04.2017 and to reject the application with its acceptance. For the reasons
explained: With the acceptance of the objection: Annulment of the Dispute Arbi-
tration Committee’s decision dated 05.09.2016 and numbered 2016/16881 Basis,
2016/ 25537, rejection of the application, 30/12 of the Insurance Law No. 5684. In
accordance with the article, it was decided unanimously with the possibility of ap-
peal as of the case amount insurances. Journal of Insurance Arbitration Decision,
L. 30, 2017 April-June, I. 30, 2017 April-June, p. 68-75, (Erisim Tarihi: 22.08.2019).
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outside the scope of responsibility of the organizations covered by the
policy, excluding the fulfillment of humanitarian duty. Indemnity cla-
ims arising from all kinds of experiments are excluded from the scope
of insurance, except for those performed as a requirement of medical
professional activity within the framework determined by the relevant
legislation and all kinds of penal and penal conditions, including ad-
ministrative and judicial fines.

While determining the scope in terms of time, the claimed princip-
le has been adopted in physician professional liability insurance and it
has been assumed that the insurance will be renewed regularly every
year. In demand-based insurance, only medical malpractices that oc-
cur during the contract period are covered by the contract. Therefore,
if the liability insurance is interrupted and a malpractice event occurs
during the interruption period for which the insurer is liable, the resul-
ting loss will not be covered by the insurer.
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