M]RASA (1) UYGULANACAK HUKUKA DAIR
- SOZLESME (2) .

Terciime (*); Yrd. Dog. Dr. Feriha Bilge TANRIBILIR (**)

Bu sozlesmeyi imzalayan Devletler,

Miras birakamin mallarinin intikalindé' uygulanacak hukuka

]_hgkm ortak hiikiimleri tesis etmek arzusuyla,

'Bir Stzlesme akdetmeyl kara.rlastu'mlglar ve: a@agldakl hukum—

lerde mutabik kalmiglardir.

BOLUM I - SOZLESMENIN. DUZENLEME ALANI

Madde 1

1Bu Sdzlesme, mirasa uygulanacak hukuku behrlemektedlr
2 Ishu Sozlesme, aﬁagldakl hususlarda uygulanmaz

a o6lime bagh tasarruflarin gekli;

" b oliirae bagh tasarrufta bulunma ehliyeti;

*

Tercilméyi yaparken yakin ilgisini ve yardimlarim esirgemeyen degerli mes-
lekdagim Yrd. Dog. Dr. Mehmet Istemi’ye tegekkura borg bilirim.

(**) Gazi Universitesi Hukuk Fakultem Devletler Husum Hukuku 8gretim tye- -

(1)

(2)

si.

Sézlegsmenin ingilizee metninde “succession to the estates of deceased per-
sons”, fransizca metninde “succession & cause de mort” olarak gecen “blen ki-
gilerin mallarimin intikali” veya “sliiin sebebine dayanan intikal” ifadeleri
turkeeye “miras” olarak ¢evrilmigtir. Sézlesmeye gére miras ifadesi, kanuni
miras ve olime bagh tasarruflar yoluyla intikali kapsamaktadir.

Sozlegme hakkinda bilgi i¢in bkz. Tanrbilir, F.B.: Mirasa Uygulanacak Hu-
kuka Iligkin Lahey Stzlesmesi, Prof. Dr. Yilmaz Altug'a Armagan, MHB il
17-18(1997-1998), 8. 1-2, s. 429-463.
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¢ mal rejimine iligkin konular;

d miilkiyet haklk, birlikte miilkiyette sag kalamn hakli (3) ‘
emeklilik 6demelert, sigorta sbzlesmeleri veya benzer ma-
h1yettek1 sozlesmeler gibi mirastan bagka bir yolla intikal
eden veya husule gelen degerler yahut menfaatler.

kS

Madde 2

Sozlegme, uygulanacak hukuk 4kit olmayan bir devlete ait olsa
bile, uygulanir.

BOLUM II — UYGULANACAK HUKUK

Madde 3

1 Miras, miras birakanmn, .vatar;daﬁl olmak sartiyla, 6limi anin-
da mutad meskeninin bulundugu Devlet hukukuna tabidir

2 Miras birakanin élimii aninda mutad meskeninin bulundugu
Devlet hukuku meskun olma halinin élimden itibaren geriye dog-
ru en az besg yil siirmesi halinde, bagkaca sart aranmaksizin, mira-
sa uygulamr. Bununla beraber, istisnai hallerde, kisi liim tarihin-
de vatandas1 oldugu devlet ile agik¢a daha yalkin iligkiliyse, bu
Devlet hukuku uygulanir.

‘3 Diger hallerde miras, miras birakan bagka bir devletle daha
yakn iligki i¢ginde olmadikea, ki bu halde anilan devlet hukuku uy-
‘gulanmir, miras birakanin élitmil tarihindeki milli hukukuna tabi-
dir.

Madde 4

3. Maddeye gore belirlenen hukuk Sézlegmeye taraf olmayan bir
Devletin hukuku ise ve bu devletin kanunlar ihtilafi kurallaryla
mirasm bir kismina veya tamamina Sozlesmeye taraf olmayan
baska bir Devletin hukuku yetkﬂl kilinmigsa sonuncu devletin hu-
kuku uygulanir. :

(3 Kavram i¢in bkz. Tanrbilir, 5. 435, dpn. 19,
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Madde 5 f ‘ .

1 Kigi, terekesinin tamaminmn intikaline uygulaneicak belli bir
Devletin hukukunu segebilir. Bu se¢imin gegerliligi kiginin se¢im
veya olitm tarihinde bu devletin vatandas: olmas: veya mutad mes-
keninin bu devlette bulunmasina baghdir.

2 Bu se¢im, 6liime bagl tasarruflarin gekli gsartlarina uygun ola-
rak ifade edilmis olmalidir. Secimin maddi gegerliligi ve varlif,
secim - hukukuna tabidir. Bu hukuka gore se¢im gecersiz ise mira-
sin tabi oldugu hukuk 3. maddeye gﬁre belirlenir.

8 Ilgilinin béyle bir segimden riicuu, slitme bagh tasarruﬂardan
rucua uygulanan usule tabidir.

" 4 Bu maddeye gore segilen hukukun, miras birakan ister vasi-
yetneme birakmadan ister terekesinin bir kism veya tamam igin
vasiyetname birakarak ¢lsiin, miras birakan aksini agikca belirt-

"medikge, terekenin tamamini idare ettigi kabul edilmektedir.
. ' Madde 6 |

Kigi,terekesindeki belirli mallarn intikalini idare etmek uizere
bir veya birden fazla Devletin hukukunu segebilir. Bununla bera-
ber, bsyle bir se¢im, 3. maddeye veya 5. maddenin 1. paragrafina
gore yetkili olan hukukun emredici hiikiimlerinin uygulanmasina
engel olmaz. '

‘Madde 7

1 6. madde sakh kalmak iizere, 3. madde ile 5. maddenin 1. pa-
ragrafina gore uygulanacak olan hukuk, mallar nerede bulunursa
bulunsun, terekenin tamamin idare eder.

2 Bu hukuk,

a mirascilarn ve kendisine taginmaz veya taginir mal vasi--
yet edilen musalehlerin belirlenmesine, bu kigilerin hisse-
lerinin tespiti ve miras birakan tarafindan mirasglara ge-
tirilen miikellefiyetler ile miras birakanin yakinlari lehine

TURKIYE BAROLAR BIRLIGI DERGiSI 20012 ) . . 507



- tereke disinda mahkeme veya bir diger makam karanyla -
dahil edilen 6lim sebebiyle dogan dlger miras haklarina;

b mirastan 1skat ve mahrumiyete;

. ¢ mirasgilarin ve kendilerine tagimir veya tag,:nniaz mal va-
sivet edilenlerin hisseleri tespit edilirken hediyeler, ¢eyiz-
ler veya vasiyetle birakilan geylerin tenkisi veya iadesine

. dair bir borcuna; '
d tasarruf nisabi, mahfuz hisse ve diger sliime bagh tasar-
ruflara getirilen simrlamalara;” '
e vasiyetnamenin maddi gegerliligine
uygulanir, ' '

3 2. paragraf, bu Sozlesme uyarinca yetkili olan hukukun, akit
olmayan bir devlette, bu devletin miras hukukuna iligkin olarak
kabul edilen diger meselelerde uygulanmasina engel olmaz.

BOLUM III - MIRAS SOZLESMELERI
Madde 8

Bu béliimde diizenlenen miras sézlegmesinden kasit, yazih ola- -
rak yapllén veya karsilikh vasiyetnameler neticesinde olugan ve
taraflarin bir ya da birden fazlasina gelecekteki mal ya da mallar1
- lizerindeki haklarin kuran, degigtiren veya sona erdiren, ivazh ya

da ivazsiz sozlegmedir.
Madde 9

1 Sozlesme, sadece bir tarafin malvarhg i¢in akdedildiginde,

" maddi gegerliligi, htikkiimleri ve onu sona erdiren haller, eger bu ki-

si sizlesme tarihinde ¢lmiig olsaydi, mirasina uygulanacak olan 3.

madde ve 5. maddenin 1. paragrafinda gésterilen hukuka gore be-

lirlenir. - '

2 Sozlesmenin bu hukuka gb're gecersiz olmasi halinde dahi, mi-
ras birakanin 6liimii anindaki 3. madde veyé 5. maddenin 1. parag-
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rafinda gosterilen hukuka gore gegerliyse sézlesme gecerlidir. Aynt
hukuk, sozlesmenin hiikimleri ve sozlegmenln sona ermesine yol
-agan halleri de diizenler.

Madde-lO

1 Sézlegme birden fazla kiginin terekesini kapsadiginda, dkitle--
' rin her bir sézlegme tarihinde élmiig olsalardh bu kigilerin 3. mad-

" de veya 5. maddenin 1. paragraﬁ uyarmea miraslarina uygulana-
cak olan hukuklara gére sozlesmemn gecerli olmas: sartiyla, soz-
lesme madd; balamdan gegerli olacaktr.

2 Soézlegmenin hitkiimleri '\‘fe onu sona etcﬁren hallerde bu hu-
kuklar tarafindan belirlenir.

Madde 11

Akitler, sozlesmenin maddi gecerliligi, hitkiimleri ve onu sona
erdiren haller iligkin olarak, gelecekteki mallar diizenlenen kigi
. veya ki§ilerden birinin sézlegsmenin yapildig1 andaki mutad meske-
ninin bulundugu veya vatandas: oldugu devletin hukukunun acik-
gé se¢ilmesi hususunda anlagabilirler.

Madde 12

19, 10 veya 11. maddelere gore yetkili olan hukuka gére maddi
~gecerlilige sahip olan miras sézlesmesinin 8. maddesi veya 5. mad--
desinin 1. paragrafi uyarinca yetkili olan hukuka gore gecersiz ol-
dugu ileri siiriilemez. : '

"2 Bununla beraber, 9, 10 veya 11. maddeye 'gdre yetkili olan hu-
kukun uygulanmasi, 3. madde veya 5. maddenin 1. paragrafi uya-
rinca mirasta yetkili olan hukuka gore sﬁzlegmem’n tarafi b_lmayan_
herhangi bir kiginin tereke iizerinde iptal edilemez bir menfaate
veya muris ta1 afindan mahrum edﬂemeyecegl bagka bir hakka sa-
hip olmasml engellemeyecektlr
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BOLUM IV - GENEL HUKUMLER
Madde 13

b Miraslar farkli hukuklara tabi iki veya daha fazla kiginin ki-
' min daha énce 6ldiginiin tesbit edilemedigi sartlarda slmesi ve bu
hukuklarn belirtilen hal icin farkli hitkiimler getirmesi veya hig-
bir diizenleme getirmemesi durumunda élenlerin hig biri bir dige-

rinin veya digerlerinin mirasgis: 6Iamayacakt1r.

Madde 14

1Bir sliime bagh tasarrufla trust kuruldugunda Sozlesmeye go-
re mirasa uygulanacak hukuk, trust'a bagka bir hukukun uygulan-
masina engel olmaz. Ayni gekilde trust'in tabi oldugu hukuk da
Sézlesmeye gore mirasin tabi oldugu hukukun uygulanmasina en-

gel olmaz.

- 2 Aym1 hitkitmler, kiyasen, élitme baglh tasarruflarla kurulan. va-
kiflar ve benzer miiesseseler haklkinda da uygulanir.

>

Madde 15 o

' Sézlegmeye gore yetkili olan kanun, belirli taginmazlarn, iglet-
melerin veya diger ozel kategorideki mallarin bulunduklan devle-
tin ekonomik, aile veya sosyal miilahazalarla bu tiir mallart 6zel
bir miras rejimine tabi tutan hitkiimlerinin uygulaﬁmasun etkile-

- mez.

Madde 16

Sozlesme uyarinca uygulanacak kanuna gére mirasg: veya ken-
disine 6liime bagl tasarrufla taginir veya taginmaz mal birakilan

~ musalehlerin bulunmamasi ve bu kanuna gbre mirasg olabilecek
gercek bir kisinin olmamasi halinde Devletin veya bu Devletin gés-
terecegi bir kiginin kendi tilkesinde bulunan mallara sahip olmasi-

1 amlan kanun engellemez.
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Maddel7

4. madde sakh kalmak {izere, bu Sozlesmede hukuk, bir Devle-
tin kanunlar ihtilaf kurallar diginda yururlukte bulunan hukuku
anlamina gelmektedlr

Madde 18

- Sozlegmeye gore yetkili olan kanunun uygulanmasi, sadece uy-
gulandig1 yerin kamu diizenine aglkg:a aykiri olmas halinde redde-
d1leb111r _ ] S

Madde 19

1 Her biri kendi hukuk sistemine veya kendi miras hukuku ku-
rallarina sahip iki veya daha ¢ok bélgeden olusah bir devlet séz ko-
nusu oldugunda Sézlesme uyarinca uygulanacak hukuk ‘bu madde
hikiimlerine gére belirlenir. '

2 Boyle bir Devlette yurirlikte olan kurallar, bu maddede belir-
tilen halde, iki veya daha ¢ok bélge hukuklan arasinda hangi bol-
- genin hukukunun ﬁyg‘ulanacziglm- belirtmigle}se bu bélgenin hu-
kuka uygulanir. Bu gibi kurallarin bulunmamasi halinde bu mad-
denin asagidaki hitkiimleri uygulanir.

3 Bu Sozlegmede bir yollama yapildifinda veya bu Sizlesmeye
uygun olarak miras birakan tarafindan bir secim yapildifinda,

a miras birakamn 6liimii veya hukuk se¢cimi aninda mutad

' meskeninin bulundugu devletin kanunu, miras birakanin

anmlan tarihte mutad meskeninin bulundugu bélgenin ka-
nunu anlamindadir. -

b miras birakanm olumi veya hukuk secimi tarihindeki
milli hukuku, amlan tarihte mutad meskeninin bulundu-
gu bolgenin kanunu, mutad meskeninin bulunmamas ha-
linde ise miras birakann en siki 111§k_1 191nde bulundugu
bélgenin hukuku anlamindadur.
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4 Bu szlesméde en yakin iligkili Devlet hukukuna yapilan her-
hangi bir ataf miras birakamn en yakin iligkisinin bulundugu bél-
genin hukuku olarak anlagilmaldir. :

5 6. madde sakli kalmak iizere, miras birakan bu Soézlegmeye
uygun olarak bir Devletin bir bslgesinin hukukunu segmigse ve ga-
yet 6liimii veya se¢imi amnda bu Devletin

a vatandashéma sahipse bu segim, sadece burada bu anda
mutad meskeninin bulunmas1 veya béyle bir mutad mes-
keninin bulunmamas: durumunda bu bolge ile stk bir 111$-

 kisinin olmasi halinde, gegerlidir;

b vatandags: degilse segim, sadece bu bslgede mutad mesken
sahibiyse veya bu bélgede mutad meskeni bulunmuyor fa-

" kat miras birakan bu bélgede bir siire mutad mesken sa-
hibi olmugsa ve anilan Devlette oturuyor idiyse, gegerhdlr

6 Sayet miras birakan 6. maddeye gore belli mallar hakkmda
bir Devletin bir bolgesinin hukukunu se¢migse, aksini belirtmedi-
&1 siirece, hukuk se¢imi, her bir mal i igin mahn bulundugu bolge-
nin hukuku anlaminda oldugu kabul edilir.

7 3. maddenin 2. paragrafinda éngoériilen ikamet siiresinden mi-
ras birakanin éliimtinden itibaren geriye dogru beg y1l boyunca o
devlette ikamet etmig olmas1 anlasilir ki murisin bu siire icinde o
devletin su veya bu bolgesinde ikamet etmig olmasimin énemi yok-
tur.Siire sona erdigi ve miras birakan da bu sire iginde o Devlette
mutad mesken sahibi oldugu halde, bu Devletin belli bir bélgesin-
de mutad meskeni bulunmuyorsa, yetkili hukuk bu siire iginde,
amilan Devletin bagka bir bolgesiyle daha yakin iligkili olmadikea, -
miras birakanin son oturdugu bélgenin hukukudur, ki bu halde so-
nuncu bélgenin hukuku uyvgulanir. '

Madde _20

Bu Sozlegmeye gore yetkili hukuk belirlenirken, farkl kategori-
deki miras birakanlarnn mirasina uygulanacak iki veya daha fazla .
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hukuk sistemine sahip bir devletin huukukuna yapilan yollama,
bu Devletin yururlikteki kurallar tarafindar belirlenen hukuk
sistemine yapilmis olarak anlagilacaktir. Bu tiir kuratlarin bulun-
mamasi halinde, yollamanin miras ‘brrakanin en yakin iligkili oldu-

gu hukuk sistemine yaplldlgl kabul edﬂecektlr
Madde 21

Mirasa uygulanmak tizere farkh hukuk mstemlen veya hukuk
kurallan olan bir kit Devlet sadece boyle farkh sistemlerin veya _
hukuk Kurallar1 arasindaki ihtilaflara Sozlegme kurallarim uygu-
lamakla yukimli degildir. ' ’ '

Madde 22

1 Sozlesme, bir akit Devlette bu Sozlegmenin yiirirlige girme-
sinden sonra élen kigilerin miras1 hakkinda uygulanir.

2 Bir Devlette Sozlegmenin yiiriirliife girmesinden ¢nceki bir
tarihte miras birakan mirasina uygulanacak hukuku belirlemigse,
' bu belirleme 5. maddeye uygun olmak gart1 ile, gegerli olarak ka-
bul edilir. ' |

3 Bir Devlette Sozlesmenin yirirlige girmesinden dnceki bir
tarihte, miras sozlegmesinin taraflan SGzlegmelerine uygulanacak

hukuku belirledikleri takdirde, bu secim 11. maddeye uygun olmak
$art1 ile gegerh olacaktlr

Madde 23

1 Sézlegme, dkit devletlerin taraf olduklar1 veya olacaklan ve
Sozle§mehjn diizenledigi konﬁlara ih'gkin hiitkiimler i¢eren diger
uluslararas: sozlesmeleri, boyle sozlesmelere taraf devletlerce ak-
sine bir kayit konmadikea, etkilemez. )

2 Bu maddenin 1. paragraﬁ ilgili Devléﬂer arasinda bolgesel
veya diger mahiyetteki baglara dayanan yeknesak kanunlar hak-
kinda da gegerhdlr
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Madde 24

1 Bir Devlet imza, onay, kabul, tasvip veya katilma aninda aga-
~ gadaki gekinceleri koyabilir -

a 8. maddede diizenlenen miras sézlegmelerine Sozlegsmenin
uygulaﬁmayacagml ve boylece secim bir liime bagh tasar-
ruf icin gerekli sartlara uygun olarak yapilmig bir beyan-
la agiklanmamigsa 5. maddeye giire yapilan se¢imin tanin-
mayacagini,

4. maddenin uygulanmayacagini,

slitmii tarihinde hukuku segilen Devletin artik ne vatan-

dag1 olan ne burada mutad meskeni bulunan fakat bu an-

da ¢ekinceyi koyan Devletin vatandagi olan ve burada mu-
tad meskeni bulunan bir kigi tarafindan 5. maddeye gdfe
yapilan se¢imin tamnmayacég'lm,

asagadaki sartlann tiiminiin varh halinde 5. maddeye

gore yapilan secimin taminmayacaginy ‘

- 5. maddeye gore gecerli bir segim yapllmémls olsa idi
¢ekince koyan devletin hukuku 3. maddeye gire uygu-
lanacak hukuk olacak idiyse,

5. maddeye gore belirlenen hukukun uygulanmasi, bu

¢ekinceyi koyan devlet hukukunun emredici hiikiimle-

rine gore es ve cocugu hak sahibi kilan bir aile veya mi-

ras hitkmiinden miras birakanin eglm veya ¢ocufunu
- mahrum etmesi,

egin veya ¢ocugun bu Devletm vatandagi olmasi veya

buraala mutad meskemmn bulunmasi.

2 Bunlann disinda bagka ¢ekince konulmas: miimkiin degildir.

. 3 Bir Akit Devlet koydugu cekinceyi her zaman geri alabilir; ge-
kince, geri almamn ihbarindan sonraki iigiineii ayin bitimini izle-

yen ayin ik giintinde etkisini yitirir.
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BOLUM V - SON HUKUMLER

Madde 25

1 Sozlesme Lahey Milletleraras Gzel_ Hukuk Konferansimin
onaltinci donem toplantis: sirasinda uyesi olan Devletlerin imzas1-
na agiktir.

2 Sézlesme onaylandiktan, katllmadan veya tasvip ed11d1kten
sonra onay, kabul veya tasvip belgesi Sozlesmenin tevdi makami
olan Hollanda Digigleri Baka:nhgma tevdi edilecektir.

Madde 26

1 Diger herhangi bir Devlet Stzlesmeye 28. maddenin 1. parag-
rafl ayarinca yiirirlige girmesinden sonra katilabilir.

2 Katilma belgesi, tevdi makamina tevdi edilmelidir.: -
Madde 27

1 Bir Devlet, Sozlegmenin duzenledlgl meselelere iliskin farkl

hukuk sistemleini uyg'u.layan iki veya daha 'fazla bolgeye sahipse,

" imza, onay, kabul, tasvip veya katilma sirasinda i bu Sézlegmenin

. bélgelerinin tiimiine veya sadece birine yahut birden fazlasina teg-

mil olunacagimi beyan edebilir ve yeni bir beyanda bulunarak 6n-
ceklm her zaman deglgtlreblhr ' - i

2 Boyle bir beyan tevdi makamina blldmlmeh ve Sozlesmemn
uygulanacag bélgeler agikca belirtilmelidir. ‘ -

3 Eger bir Devlet bu madde uyarinca beyanda bulunmazsa, S6z-
lesme bu Devletin biitiin bolgelerinde uygillamr.

‘Madde 28

1 S(szlesme, 25. maddede éngorilen onay, kabul veya tasvip bel-
gesinin ii¢iinciisiiniin tevdiinden itibaren tglncii ayin bitimini iz-
leyen ayin birinci giinii yurirltge girecektir. ' '

2 Daha sonra, Sozlegme
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. a sonradan onaylayan, kabul eden veya tasvip eden her Dev-
let i¢in, onay, kabul veya tasvip belgesinin tevdum 1zleyen
tigtinedl takvim aymin birinci giini;

b 27. maddeye uygun olarak Sézlesmenin tesmil olundugu

bolgeler i¢in, amlan maddede éngériilen tebligi izleyen
t¢tineit takvim ayimn birinci giinii
yiiriurlige girecektir.

Madde 29

Bu Sozlesmeyi degistiren belgenin yiiriirliige girmesinden sonra °

bir Devlet sadece Stzlegsmenin degistirilmig sekline taraf olabilir.
Madde 30 |

1 Bu Stzlesmeye tai'af olan bir Devlet, onu veya sadece Sézles-
menin III. Béliim’iinii, tevdi makamina yazili bildirimde bulunmak

- suretiyle feshedebilir. _ -

2 Fesih, tevdi makam tarafindan jamh bildirimin alinmasin-

dan sonra tgiincit aymn bitimini izleyen ayin ilk giiniithiikiim ifade -

‘eder. Bildirimde feshin yiriirlige girebilmesi i¢cin daha uzun bir
slire actkea belirtilmigse fesih tevdi makam: tarafindan belgemn
alinmasindan sonra behrtllen siirenin sona ermesi uzerine ifade
eder.

7 Madde 31

Tevdi makami Lahey Milletleraras: Ozel Hukuk Konferansina

tiye olan Devletler ile 26. Maddeye uygun olarak katilan Devletle-

re agagdaki hususlar'l teblig edecektir, \

a 25 ve 26. maddelerde bellrtllen imzalar ve onaylan ka-
bulleri, tasmplerl ve Katilmalan; :
b 28. maddeye gére Sozlesmenin yunirlﬁge girdigi tarihi;
¢ 27. maddede belirtilen beyanlars; .
~d 24. maddede belirtilen g:ekmcelen ve g:ekmcelerln geri
© alinmasmu;
e 30. maddede behrtllen fe51hler1
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|

Bunu teyiden, usuliine uygun gekilde yetkﬂi kilinmis asagidaki
imza sahipleri bu S6zlegmeyi imzalamiglardir.

Ingilizce ve fransizca dillerindeki her iki'metin de aym sekildé _
gecerli olmak ve Hollanda Kralligi Hukiimeti argivlerine tevdi edil-’
mek ve aslina uygunlugu onayh bir 6rnegi, diplomatik kanalla, -
Onaltmer Dénem toplantisi sirasinda Lahey Milletleraras Ozel
Hukuk Konferansi iiyesi.Devletlerin herbirine verilmek tizere bir
tek niisha olarak giinii ____ 19 ’da Lahey'de diizenlenmis-

tir,
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- CONVENTION ON THE LAW APPLICABLE TO
- SUCCESSION TO THE ESTATES OF
DECEASED PERSONS (4) -

The States signatory to this Convention,

. Desiring to establish common provisions concéljning the law
applicable to succession to the estates of deceased persons,

Have resolved to conclude a Convention for this purpose and
have agreed upon the following provisions -

CHAPTER I - SCOPE OF THE CONVENTION

" Article 1

1 This Convention determines the law applicable to succession
" to the estates of deceased persons.

2 The Convention does not apply to

the form of dispositions of property upon death;
capacity to dispose of property upon death;
1ssues pertaining to matrimonial property; -

Ao oo

otherwise than by succession, such as in joint ownership
with right of survival, pension plans, insurance contracts,
or arrangements of a similar nature.

{4} .Sozlesmenin Ingilizce metni i(;in bkz. International Legal Materials, Vol. 28
" (1989), S. 1, 5. 148-154.
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Article 2

The Convention apphes even if the- apphcable law is that of. a
non-Contracting State.

CHAPTER 11 - APPLICABLE LAW
Artlcle 3

" 1 Succession is governed by the law of the State in which the
deceased at the time of his death was habitually res1dent 1f he was
then a national of that State.

2 Succession is also governed by the law of the State in which .

the deceased at the time of his death was habitually resident if he
had been resident there for a period of no less than five years
immediately preceding his death. However, in exceptional
‘circumstances, if at the time of his death he was manifestly more
closely connected with the State of which he was then a national,
the law of that State applies.

3 In other cases succession is governed by the law of the State

of which at the time of his death the deceased was a national,

unless at that time the deceased was more closely connected with
another State, in which case the law of the latter State applies.

Article 4 . '
If the law applicable according to Article 3 is that of a non-

" Contracting State, and if the choice of law- rules of that State
-designate, with respect to the whole or part of the succession, the

" law of another non-Contracting State which would apply its own
law, the law of the latter State applies.

Articlé 5

1 A person may designate the law of a particular State to govern
the succession to the whole of his estate. The designation will be

effective only if at the time of the designation or of his death such.

person was a national of that State or had his habitual resulence
there.
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2 This designation shall be expressed in a statement made in
accordance with the formal requirements for dispositions of
property upon death. The existence and material validity of the act
of designation are governed by the law designated. If under.that
law the designation is invalid, the law govermng the succession is
determmed under Article 3. ‘

3 The revocation of such a‘designation by its maker shall comply
with the rules as to form applicable to the revocation of
dlSpOSltlonS of property upon death :

4 For the purposes of this Article, a de31gnat10n of the apphcable

law in the absence of an express. contrary provision by the .

deceased, is to be construéd as governing succession to the whole of
the estate of the deceased whether he died intestate or wholly or
partlally testate. :

Article 6

A person may designate the law of one or more States to govern
the succession to particular assets in his estate. Howevet, any such
designation is without prejudice to the application of the
mandatory rules of the law applicable, according to Artlcle 3 or
Article 5, paragraph 1. '

Article 7

1 Subject to Article 6, the applicable law under Articles 3 and 5,
paragraph 1, governs the whole of the estate of the deceased
Wherever the assets are 1ocated :

¥

This law govems

a the determination of the heirs, devisees and legatees, the
respective. shares of those’persons and the obligations
imposed upon them by the deceased, as well as other:
succession rights arising by reason of death including
provision by a court or other authority out of the estate of
the deceased in favour of persons close to the deceased:
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b disinheritance and disqualification by conduct;

¢ any obligation to restore or account for gifts,
advancements or legacies when determining the shares of
heirs, devisees or legatees;

d the disposable part of the estate, indefeasible interests and
other restrictions on dispositions of property upon death;

e the material validity of testamentary dispositions. .

3 Paragraph 2 does not preclude the application in a
Contracting State of the law applicable under this Convention to
other matters which are considered by that State to be governed by
the law of succession. -

CHAPTER III - AGREEMENTS AS TO SUCCESSION
' _Articles

For the purposes of this Chapter an agreement as to succession
is an agreement created in writing or resulting from mutual wills
which, with or without consideration, creates, varies or fgrmjnates
rights in the future estate or estates of one or more p'er'sojns' parties

to such agreement.
Article 9

1Where the agreement involves the estate of one person only, its
material validity, the effects of the -agreement, and the
circumstances resulting in the extinction of the effects, are
determined by the law which under Article 3 or 5, paragraph 1,
would have heen applicable to the succession to the estate of that
person if that person had died on the date of the agreement. -

2 If under that law the agreement is invalid, it is nevertheless
_valid if it is valid under the law which at the time of death is the
law applicable to the succession to the estate of that person
according to Article 3 or 5, paragraph I. The same law then governs
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the effects of the agreement and the circumstances resulting in the
extinction of the effects. |

Article 10

1 Where the agreement involves the estates of more than one
person, the agreement is materially valid only if it is so valid under
all the laws which, aécording to Article 3 or 5, paragraph 1, would
~ have governed the succession to the estates of all those persons if

' each such person had died on the date of the agreement.

2 The effects of the agreement and the circumstances resulting
in the extinction of the effects are those recognized by all of those
laws

Article 11

The parties may agree by express designation to subject the
agreement; so far as its material validity, the effects- of the
agreement, and the circumstances resulting in the extinction of the
effects are concerned, to the law of a State in which the person or
any one of the persons whose future estate is involved has his
habitual residence or of which he is a national at the time of the
conclusion of the agreement. _

Article 12

1 The material validity of an agreement valid under the law
applicable according to Article 9, 10 or 1 1 may not be contested on
the ground that the agreement would be invalid under the law
applicable according to Article 3 or 5, paragraph L.

' 2 However, the application of the law a}pplicable according to
Article 9, 10 or 11 shall not affect the rights of anyone not party to
the agreement who under the law applicable to the succession by
virtue of Article 3 or 5, paragraph 1, has an indefeasible interest in
the estate or another right of which he cannot be deprived by the
' person‘whosa estate is in question.
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CHAPTER IV - GENERAL PROVISIONS

. Article 13

Where two or more persons whose successions are governed by
different laws die in circumstances in which it is uncertain in what
order their deaths occurred, and where those laws provide
differently for this situation or make no provision at all, none of the
deceased persons shall have any succession rights to the other or
others. '

Article 14
1 Where a trust is created in a disposition of property upon
death, the application to the suceession of the law determined by
the Convention does not preclude the application of another law to
" the trust. Conversely, the application to a trust of its governing law

does not preclude the application to the succession of the law
governing succession by virtue of the Convention.

2 The same rules apply by 'a~na10.gy to foundations and
corresponding institutions created by dispositions of property upon
death. )

Article 15

The law applicable under the Convention does not affect the
‘application of any rules of the law of the State where certain
immovables, enterprises or other special categories of assets are
situated, which rules institute a particular inheritance regime in
respect of such assets because of economic, family 6r social
considerations. ' :

Article 16 .

Where under the law applicable by virtue of the Convention
there is no heir, devisee or legatee under a disposition of property
upon death, and no phjfsical person is an heir by operation of law,"
the application of the law so determined does not preclude a State
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or an entity appointed thereto by that State from appropriating the
assets of the estate tlgqt are situated in its territory.

Article 17

In this Convention, and subject to Article 4, law means the law
in force in a State other than its choice of law rules. '

Artlcle 18

The application of any. of the laws determmed by the Convention
may be refused only where such application would be manifestly
incompatible with public policy (ordre public).

Artiele 19

1 For the purposes of identifying the law applicable under this
Convention, where a State comprises two or more territorial units,
- each of which has its own system of law or its own rules of law in

-respect of succession, the provisions of this Article apply.

2 If there are rules in force in such'a Stafte identifying which law
among the laws of the two or more units is to apply in any
circumstance for which this Article provides, the law of that unit
applies. In the absence of such rules the following paragraphs of -
thls Article ‘

3 For the purposes of an); reference in this Convention, or any
designation by the deceased pursuant to this Convention,

a the law of the State of the habltual res1dence of the
deceased at the time ‘of designation or of his death means
the law of that unit of the State in which at the relevant

. time the deceased had his habitual residence;

b the law of the State of the nationality of the deceased at
the time of designation or of his death means the law of '
that unit of the State in which at the relevant time the
deceased had his habitual residence, and in the absence of

- such an habitual residence, the law of the unit with which
he had his closest connectlon
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4 For the purposes of any reference in this Convention, the law
of the State of closest connection means the law of that unit of the
State with which the deceased was most closely connected.

5 Subject to Article 6, for the purposes. of any designation
pursuant to this Convention whereby the deceased designates the
law of a unit of the State of Whlch at the time of designation or of -
].'].IS death . .

a he was a national, that designation is Vahd only if at some
time he had had an habitual residence in, or in the absence
of such an habitual residence, a close connection with, that
unit; - .
he was not a national, the designation is valid only if he
then had his habitual residence in that unit, or, if he was

'not then habitually resident in that unit but was so
resident in that State, he had had an habitual residence in
that unit at some time. -

6 For the purposes of any designation under Article 6 with

regard to particular assets whereby the deceased designates the
law of a State, it is presumed that, subject to evidence of contrary
intent, the designation means the law of each unit in which the
assets are situated. ‘

7 For the purposes of Article 3, paragraph 2, the required period
of residence is attained when the deceased for the five years
immediately preceding his death had his residence in that State,
‘notwithstanding that during that period he resided in more than
one of the units of that State. When the period has been attained,
and the deceased had: an habitual residence in that State at that
time, but no habitual residence in any particular unit of that State,
the applicable law is the law of that unit in which the deceased last
resided, unless at that time he had a closer connection with
another unit of the State, in which case the law of the latter unit
applies.
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Articlp 20

- For purposes of identifying the law applicable under this
Convention, where a State has two or more legal systems

applicable to the succession of deceased persons for different -

" categories of persons, any reference to the law of such State shall
be construed as referring to the legal system determined by the

rules in force in that State. In the absence of such fules, the -

reference shall be construed as referring to the legal system with
~ which the deceased had the closest connection.

Article 21

A Contracting State in which different systems of law or sets of
rules of law apply to succession shall not be bound to apply the
rules of the Convention to conflicts solely between the laws of such
different systems or sets of rules of law.

Article 22

1 The Convention applies in a Contracting State to the
succession of any person whose death occurs after the Convention
has entered into force for that State.

2 Where at a time prior to the entry into force of the Convention
" in that State the deceased has designated the law applicable to his
succession, that designation is to be considered valid there if it
complies with Article 5. '

3 Where at a time prior to the entry into force of the Convention
in that State the parties to an agreement as to succession have
designated the law applicable to that agreement, that designation
is to be considered valid there if it c()mpiies with Article 11.

Article 23

1 The Convention does not affect any other international
instrument to wh%__dh Contracting States are or become Parties and
which contains provisions on matters governed by this Convention,
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" unless a contrary declaration is made by the States Parties to such
instrument.

on special ties of a regional or other nature between the States
concerned.

Article 24

7 1 Any State may, at the timé of signature, ratification,
- acceptance, approval or accession, make any of the following
.reservations

a that it will not apply the Convention to agreements as to
succession as defined in Article 8, and therefore that it will

| not recognize a designation made under Article 5 if the

| ' designation ‘is not expressed. in a statement made in
accordance with the requirements for a testamentary
disposition; '

b that it will'not apply Article 4;

¢ that it will not recognize a designation made under Artlcle
5 by a person who, at the time of his death, was not or was
no longer either a national of, or habitually resident in, the

" State whose law he had designated, but at that time was a

national of and habitually resident in the reserving State;.

d that it will not recognize a designation made under Article
5, if all of the following conditions are met '

2 Par‘agraph 1 of this Article also applies to uniform laws based '

- the law of the State making the reservation would have
“been the applicable law under Article 3 if there had -
been no valid designation made under Article 5, '

- the application of the law designated under Article 5
would totally or very substantially deprive the spouse
or a child of the deceased of an inheritance or family
provision to which the spouse or child would have been

_entitled under the mandatory rules of the law of the
. State making this reservation, '
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.. that spouse or child is habitually reSIdent in or a
national of that State. :

2 No other reservatlon shall be perm1tted

3 Any Contractmg State may at any time w1thdraw a

reservation which it has made; the reservation shall cease to have

effect on the first day of the month following the expiration of three
months after notification of the withdrawal.

CHAPTER V - FINAL CLAUSES
Article 25

1 The Convention shall be open for signature by the States
- which were Members of the Hague Conference on Private
) International Law at the tlme of its Sixteenth Session.

2 It shall be ratified, accepted or approved and the instruments
of ratlﬁcatlon acceptance or approval shall be deposited with the :
Mlmstry of Foreign Affairs of the ngdom of the Netherlands
deposﬂ:ary of the Convention.

Article 26

.1 Any other State may accede to the Convention after it has |
entered into force in accordance With Article 28, paragraph 1.

2 The mstrument of accession shaﬂ be depos1ted with the
. deposﬂ:ary '

Article 27

1If a State has two or more territorial units in which different
systems of law are applicable in relation to matters dealt with in
this Convention, it may at the time of signature, ratification,
acceptance, approval or accession declare that this Convention
- shall extend to all of its territorial units or only to one or more of
them and may alter this declaration by submitting another
declaration at any time.
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2 Any such declaration shall be notified’to the depositary and
shall state expressly the terrltorlal units to which the Convention
apphes

3 If a State makes no declaratmn under this Article, the
~ Convention is to extend to all territorial units of that State.

Article 28

1 The Convention shall enter into force on the first day of the
month following the expiration of three months after the deposit of
the third instrument of ratification, acceptance or approval
referred to in Article 25.

2 Thereaﬁer the Convention shall enter into force a for, each
State ratifying, accepting or approving itsubsequently, or acceding
to it; on the first day of the month fo]l()“;ing the expiration of three
months after the deposit of its instrument of ratification,
acceptance, approval or accession; -

b for a territorial unit to which the Convention has been
extended in conformity with Article 27, on the first day of the
month following the expiration of three months after the.
notification referred to in that Article. '

Article 29

After the entry into force of an instrument revising this
Convention a State may only become Party to the Convention as
revised.

Article 30

1 A State Party to this Convention may denounce it, or only
Chapter IHI of the Convention, by a notification in writing
addressed to the depositary

- 2 The denunciation takes effect on the first day of the month
following the expiration of three months after the notification is
received by the depositary. Where a longer period for the
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denunciation to take effect is specified in the notification, the -
denunciation takes effect upon the expiration of such longer period
after the notification is received by the depositary. '

Article 31

The depositary shall notifyAthe States Members of the Hague
Conference on Private International Law and the States which
have acceded in accordance with Article 26 of the following’

a the signatures and ratifications acceptances, approvals
and accessions referred to in Articles 25 and 26;

b the date on which the Convention enters intc force in .
accordance with Article 28; _

¢ the declarations referred to in Article 27;

d the reservations and withdrawals of reservations referred
to in Article 24; ’

. e the denunciations referred to in Article 30.

In witness whereof the undersigned, being duly, authorized
thereto, have signed this Convention.

Done at The Hagué on the ....coccueenee day of .......... 19...., in the
English and French languages, both texts being equally authentic,
in a single copy which shall be deposited in the archives of the
Government of the Kingdom of the Netherlands, and of which a -
certified copy shall be sent, through diplomatic.channels, to each of
" the States Members of the Hague Conference on Private
International Law at the date of its Sixteenth Session.

Firial Act of the Sixteenth Session

The undersigned, Delegates of the Governments of Argentina,
Australia, Austria, Belgium, Canada, Chile, China, Cyprus,
Czechoslovakia, Denmark, Finland, France, the Federal Republic
of Germany, Greece,, Hungary, Ireland Israel, Italy, Japan,
Luxembourg, Mexico the Netherlands, Norway, Poland, Portugal,
Spain, Sweden, Switzerland, the United Kingdom of Great Britain
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and No.rthe‘rn Ireland, the United States of America and
Venezuela, convened at The Hague on the 3rd October 1988, at the
invitation of the Government of the Netherlands in the Sixteenth
Session of the Hague Conference on Private International Law.

Following the deliberations laid down in the records of the -
meetings, have decided to submit to their Governments

i
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